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INTERESTS OF THE AMICI

The National School Boards Association (“NSBA”) is a nonprofit
organization representing state associations of school boards, as well as the Hawaii
State Board of Education and the Board of Education of the U.S. Virgin Islands.
Through its members, NSBA represents over 95,000 school board members who
govern more than 14,000 local school districts serving about 49.8 million students.
NSBA regularly represents its members’ interests before Congress and federal and
state courts and has participated as amicus curiae in many cases involving the
authority of school boards to adopt and implement policies designed to protect
student safety

Nearly 800 public school districts in Texas are members of the Texas
Association of School Boards Legal Assistance Fund ("TASB Legal Assistance
Fund"), which advocates the interest of school districts in litigation with potential
statewide impact. The TASB Legal Assistance Fund is governed by three
organizations: the Texas Association of School Boards, Inc. ("TASB"), the Texas
Association of School Administrators ("TASA"), and the Texas Council of School
Attorneys ("CSA").

TASB is a non-profit corporation whose members are the approximately
1,036 public school boards in Texas. As locally elected boards of trustees, TASB's

members are responsible for the governance of Texas public schools.



TASA represents the state's school superintendents and other administrators
responsible for carrying out the education policies adopted by their local boards of
trustees.

CSA is comprised of attorneys who represent more than ninety percent of
the public school districts in Texas.

Amici support the authority of school leaders to adopt and implement
policies designed to regulate access to school facilities and events and to protect
student safety. Amici recognize the importance of parental involvement in their
children’s education, but believe that school officials are in the best position to
determine the proper balance between encouraging and accommodating parental
participation in public schools and maintaining a safe and distraction-free learning
environment.

Appellants oppose the filing of this brief. As required by F.R.A.P. 29, this

brief is submitted on motion for leave to file.

SUMMARY OF THE ARGUMENT

Parents do not have a constitutional right of physical access to school district
premises. No court has so held and this court should not be the first. Through
policy school boards control who may visit the school district, for what reason, and

when. Indeed many school districts give parents and other visitors liberal access to



school facilities. Ultimately, control must remain with the school board so it can
ensure that students are able to learn in a safe, distraction-free environment.

If this court concludes that parents do have a constitutional right to access
school premises, a district’s use of the Raptor system to identify registered sex
offenders (RSOs) passes strict scrutiny. School districts have a compelling interest
in knowing whether a potential visitor is an RSO to keep students safe from such
individuals. Likewise, using the Raptor system is narrowly tailored because
Raptor only identifies RSOs and uses minimal information to do so. Granting
individual accommodations to the wvisitor access policy would be overly
burdensome and would render the visitor access policy ineffective. Finally, school
districts should not have to offer individual accommodations to visitor access
policies when the desired modification fails to accomplish the purposes of the

policy, and no constitutional right is implicated.



ARGUMENT

I. THE CONSTITUTION PROVIDES PARENTS NO RIGHT OF
PHYSICAL ACCESS TO A SCHOOL DISTRICT.

A. The cases plaintiffs cite do not grant parents a constitutional right
of physical access to school premises.

The plaintiffs point to a number of U.S. Supreme Court cases to support
their claim that they have a constitutional right to be on school grounds. Plaintiffs
are correct that the Supreme Court has used “broad sweeping language” to describe
parental rights. However, the only relevant’ Supreme Court cases involving
parental rights claims against a school district are Pierce v. Society of Sisters® and
Meyer v. Nebraska.®

In Pierce the Court struck down a state statute requiring students to attend
public school. In Meyer the Court struck down a state statute prohibiting the
teaching of foreign language. Neither case held or in any way implied that parents
have a constitutional right to be physically present on campus for any reason—
including monitoring their children’s education.

The federal courts have interpreted Meyer and Pierce narrowly. Most courts

have agreed that they guarantee parents the right to choose between private and

! Wisconsin v. Yoder, 406 U.S. 205 (1972), invalidated a state statute requiring children to attend
high school. Yoder is not relevant here because it involved a First Amendment free exercise of
religion claim.

2268 U.S. 510 (1925).
%262 U.S. 390 (1923).



public education, but not the right to direct how public schools educate students.”
As the Sixth Circuit has stated:

While parents may have a fundamental right to decide whether to send their
child to a public school, they do not have a fundamental right generally to
direct how a public school teaches their child. Whether it is the school
curriculum, the hours of the school day, school discipline, the timing and
content of examinations, the individuals hired to teach at the school, the
extracurricular activities offered at the school . . . or a dress code, these
issues of public education are generally “committed to the control of the
state and local authorities.””

Plaintiffs argue that they have a constitutional right to “monitor the job the
schoolmaster is performing” in person at the district. They claim they have a right
to meet teachers, inspect classrooms and their children’s workstations, and review
teaching materials. A right of physical access to “monitor the schoolmaster”
obviously goes well beyond the right to choose between public and private
education guaranteed by Meyer and Pierce.

Amici have identified no federal or state cases holding that parents have a
constitutional right of physical access to school facilities—regardless of why
parents claim they have such a right. The lead case on this question—which has

been cited in most, if not all, similar cases since it was decided—is Lovern v.

* Parker v. Hurley, 514 F.3d 87, 101 (1st Cir. 2008) (citations omitted) (“[parents] do not have a
constitutional right to “direct how a public school teaches their child’”); Crowley v. McKinney,
400 F.3d 965, 968 (7th Cir. 2005) (“[Meyer and Pierce] are about a state’s right to deny, in
effect, the option of private education . . ..”).

® Blau v. Fort Thomas Public Sch. Dist., 401 F.3d 381, 395-96 (6th Cir. 2005) (citations
omitted).



Edwards.® In Lovern, the Fourth Circuit held that a parent’s constitutional rights
were not implicated when he was barred from school property because of his
“continued pattern of verbal abuse and threatening behavior toward school
officials.”’

Courts often quote the following from Lovern: “School officials have the
authority to control students and school personnel on school property, and also
have the authority and responsibility for assuring that parents and third parties
conduct themselves appropriately while on school property.”® Equally noteworthy
is the following:

[The parent’s] claims against [the] Superintendent . . . in this case are plainly

insubstantial and entirely frivolous. His assertions that school administrators

must provide him with boundless access to school property are “obviously

without merit.” As the district court noted, “this case is a monument of what
ought not to be in a federal court.”®

Federal district courts in Texas apparently have heard more cases where
parents have alleged a constitutional right of physical access to school premises

than federal district courts in any other state.”® This case provides an excellent

6190 F.3d 648 (4" Cir. 1999).
" 1d. at 655-56.

¥ 1d. at 655.

° |d. at 656 (citation omitted).

10 Ryans v. Greshman, 6 F. Supp. 2d 595 (E.D. Tex. 1998) (finding no constitutional right of
physical access where parent allowed to observe her son’s class but was asked to leave after
staying too long); Rogers v. Duncanville Indep. Sch. Dist.,, No. 3-04-CV-0365-D, 2005 WL
770712 (N.D. Tex. Apr. 5, 2005), report and recommendation adopted, 2005 WL 991287 (N.D.
Tex. Apr. 25, 2005) (discussed in the text); Buckley v. Garland Indep. Sch. Dist., No. 3:04-CV-

6



opportunity for the Fifth Circuit to join the Fourth Circuit in decisively concluding

that parents have no such rights.

B. Granting parents a constitutional right of access to school
facilities would undermine school boards’ authority to achieve
their mission of educating students.

1. Nothing in school districts’ operational structure indicates parents
have a constitutional right to access school facilities.

The combined forces of school boards, school administrators, and teachers
and other employees operate America’s public schools. State law divides the
responsibilities for public education among these three groups in roughly the same
manner nationwide. School boards set policy; administrators implement policy;
and teachers instruct students. School districts are organized in this manner for
good reason. School board members are typically elected by the citizenry to whom
they are accountable. If their policy decisions do not comport with community

sensibilities, they risk not being reelected. School administrators are typically

1321-P, 2005 WL 2041964 (N.D. Tex. Aug. 23, 2005) (finding no constitutional right where
parent was banned because of “confrontational, aggressive, and disruptive behavior toward
school staff”); Mitchell v. Beaumont Indep. Sch. Dist., No. 1:05-CV-195, 2006 WL 2092585
(E.D. Tex. July 25, 2006) (finding no constitutional claim where parent not wearing proper
identification outside classroom); Rogers v. Dallas Indep. Sch. Dist., No. 3-07-CV-0386-P, 2007
WL 1686508 (N.D. Tex. June 1, 2007) (finding parent who had difficulties with district could
not sue after being ordered off school property); Madrid v. Anthony, 510 F. Supp. 2d 425 (S.D.
Tex. 2007) (finding no First Amendment violation where parents were denied access to school
property after refusing to move after they gathered in mass to protest their children’s discipline).

7



professional educators trained in school administration and educational leadership.
Teachers are educated in the subject matter they teach and teaching methodology.

Parents’ rights regarding the operations of public school districts are
contained in state law. State laws could allow parents to set policy for the district,
run the schools, and teach classes. In general, state laws do not afford parents such
direct control of public education due to the numerous practical problems that
would arise under that scenario. Parents might be inclined to set policy favorable
to their children, would lack administrative knowledge and experience to run the
district, and would have inadequate knowledge of subject matter and teaching
methodology to successfully instruct students. Moreover, individual parents might
have very different ideas about what policy, administration, and teaching should
entail and would lack the education, experience, and accountability to the
electorate to reach consensus. Nevertheless, state law does not leave parents
without remedy regarding school district governance. Parents may vote in school
board elections, may provide input regarding school policy at school board
meetings, and may express their views regarding the district’s day-to-day
operations to administrators and teachers.

Under the above-described operational structure, the combined forces of the
school board, school administrators, and other school employees share control of

and responsibility for school facilities—including visitor entrance. School boards



typically adopt a visitor entrance policy.** This policy—like all other policies—is
adopted in an open meeting with an opportunity for public input to ensure it
addresses the community’s circumstances, expectations, and needs. While the
details of visitor access policies vary, Tucson Unified School District’s policy,
which *“encourage[s] parents and other interested citizens to visit schools and
classrooms as long as such visits do not disrupt school operations or interfere with

1.2 School administrators and other school

the educational process,” is typica
employees implement the visitor entrance policy. If the board has not adopted a
visitor access policy, state law may empower school administrators to use their
discretion regarding visitor access. In any case, districts do not place unreasonable
restrictions on visitor access but instead attempt to balance their operational and

student welfare needs against the needs of outsiders with legitimate reasons for

coming on to school grounds.

1" See, e.g., McFarland School District, Policy Regarding Visitors to Schools,

http://www.mcfarland.k12.wi.us/msd/community/visitors.php (last visited Jan. 22, 2010); School
District of Philadelphia, School Visitors Policy http://www.phila.k12.pa.us/offices/
administration/policies/907.html (last visited Jan. 22, 2010); Rutland Public Schools, Visitor
Policy, http://rutlandcitypublicschools.org/schools/rms/visitors/visitors-policy/ (last visited Jan.
22, 2010).

2 Tucson Unified School District, Visitors to School Policy, http://www.tusd.k12.az.us/
contents/govboard/SectK/KI.pdf (last visited Jan. 22, 2010).



http://www.mcfarland.k12.wi.us/msd/community/visitors.php
http://www.phila.k12.pa.us/offices/%20administration/policies/907.html
http://www.phila.k12.pa.us/offices/%20administration/policies/907.html
http://rutlandcitypublicschools.org/schools/rms/visitors/visitors-policy/
http://www.tusd.k12.az.us/

2. Schools boards and administrators should be able to control access
to their facilities to ensure student safety and to minimize
harassment and distraction.

Government entities other than schools are able to limit public access to
their facilities.’* The Center for Disease Control and Prevention’s (CDC) visitor
policy explains why CDC limits public access including: protecting government
property; protecting work from unintentional contamination; restricting access to
certain areas and materials; protecting sensitive information; and ensuring the
health, safety, and security of employees, contractors, and visitors."* These
reasons, and others, are equally applicable to school districts. The facts of many of
the cases in which parents have claimed a constitutional right of access reveal that
school districts have many good reasons for controlling visitor access including
school safety, preventing harassment, and maintaining a distraction-free learning
environment.

Safety is one of the most important reasons that school districts need to

control who enters school campuses. In Cunningham v. Lenape Regional High

3 See, e.g., Helms v. Zubaty, 495 F.3d 252 (6th Cir. 2007) (rejecting Section 1983 claim by
individual arrested for refusing to leave county office; county executive’s “open-door policy” did
not convert office into designated public forum); ACLU of Colorado v. City and County of
Denver, 569 F. Supp. 2d 1142 (D. Colo. 2008) (holding exclusion of non-credentialed persons
from convention security perimeter did not render speech restriction content-based).

14 cDC, Policy for Visitors in the Workplace, http://www.cdc.gov/OD/foia/policies/visitors.htm
(last visited Jan. 27, 2010).
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District Board of Education, where a parent was banned after “continued verbal
and written attacks” on staff, a New Jersey district court stated:

However, the reality of our times, and indeed common sense, suggests that
the public—parents included—cannot have unfettered access to the halls of
learning. We are not too far removed from the tragedies of Columbine or
the Amish school shooting to forget that the safety of our children and
school officials is paramount.™

In two cases parents with weapons on their person have argued that they should not
have been banned from campus.*®

Another reason school districts need to control visitor access is to keep
harassers off school premises. The vast majority of parents who have sued districts
after being banned have harassed staff or students.’” In one case, the father yelled
at his son’s teacher, followed her into the parking lot, swatted his son and another
student for misbehaving at school, and used profanity with administrators.”® After

being banned from campus, the parent returned, verbally taunted teachers, and had

15492 F. Supp. 3d 439 (D.N.J. 2007).

18 Cina v. Waters, 779 N.Y.S.2d 289 (N.Y. App. Div. 2004) (probation officer parent refused to
remove her gun when attending parent-teacher conferences); Nuding v. Bd. of Educ. of Cerro
Gordon Cmty. Unit Sch. Dist. No. 110, 730 N.E.2d 96 (lll. App. Ct. 2000) (parent brought
pocketknife and toy gun that looked real to school board meeting).

7 Gaines-Hanna v. Farmington Public Sch. Dist., No. 04-74910, 2007 WL 1201567 (E.D. Mich.
Apr. 20, 2007) (parent made “inappropriate demands, intemperate remarks and personal attacks
toward school personnel”); Nichols v. Western Local Bd. of Educ., 127 Ohio Misc. 2d 30 (2003)
(mother banned from school property after verbal altercation with daughter’s volleyball coach);
Thomas v. Olshausen, No. 3:07CV130-MU, 2008 WL 2468738 (W.D.N.C. June 16, 2008)
(parent arrested for trespassing after “series of confrontations” with school personnel).

18 Rodgers, 2005 WL 770712, at *3.
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to be removed by the police.® He even confronted his son’s teacher on a class
field trip, shouting “No Justice, No Peace.”®

Finally, school districts need to control who enters the school campus simply
to make ensure the education environment is distraction-free. In Mayberry v.
Independent School District No. 1, a parent volunteer was banned from a school
campus after she visited the classroom of another parent’s child, per that parent’s
request, for two minutes and later that day looked in the child’s classroom.?* The
plaintiff argued that parents have been successfully banned from campus only after

"22 The court concluded “this

a pattern of “threatening and abusive behavior.
distinction is not relevant,” citing a number of cases for the proposition that school
districts can establish and enforce standards for a tranquil learning environment.?
Amici are not suggesting that most parents who visit schools are dangerous,
intend to harass anyone, or will be disruptive to the learning environment. Instead,
amici are simply pointing out the realities that demonstrate the necessity for school

boards and administrators to control access to school premises. Just one parent

with unlimited access to school premises for only one day could choose to interrupt

Y.

24,

21 No. 08-CV-416-GKF-PJC, 2008 WL 5070703, at *1-2 (N.D. Okla. Nov. 21, 2008).
22 |d. at *5.

2 1d.
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classroom instruction, monopolize the superintendent’s time, stop school
construction, destroy school property, or harm students.
3. A constitutional right of physical access to monitor the district

makes little sense where parents lack a right to control what they
want to monitor.

The plaintiffs have tried to differentiate themselves from other parents who
claim to have a constitutional right of physical access but have not expressed any
sincere interest in their children’s education. The plaintiffs argue their alleged
constitutional right to control and direct the upbringing of their children includes
the right to monitor the district through physical access in order to meet teachers
and inspect instructional materials, classrooms, and workstations. However, it
makes little sense for parents to have a constitutional right to monitor their
children’s education through physical access when parents have no constitutional
right to make decisions to change the things they seek to monitor.

As mentioned in Section I.A., courts have consistently held that parents have
no right to determine how public schools educate students, because it would be
Impossible for districts to function if they had to accommodate every parent’s input
regarding every educational decision that affected his or her child. As the Seventh

Circuit noted: “Imagine if a parent insisted on sitting in on each of her child’s
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classes in order to monitor the teacher’s performance or on vetoing curricular
choices, texts, and assignments.”%*

No parents have successfully argued that they have a constitutional right to
access school premises no matter how sincere their desire to participate in their
children’s education.” In fact, the court in Mejia v. Holt Public Schools directly
rejected a parent’s argument that he had a constitutional right of physical access to
attend parent-teacher conferences, stating: “[Meyer and Pierce] . . . do not extend
or create a right of parents to go onto school property for purposes of participating
in the child’s education. The right of a parent to direct his child’s education is
11326

‘limited in scope.

4. Parents do not need a constitutional right of physical access to be
involved in their children’s education.

School districts welcome parental involvement. School districts receiving
Title 1 funding—and most do—are required to have parental involvement policies
under the No Child Left Behind Act.?” Schools recognize that research has shown

that parental involvement supports a student’s academic success and positive

2 Crowley, 400 F.3d at 969.

% Id. at 960 (parent claimed constitutional right to be playground monitor); Harper v. Madison
Metropolitan Sch. Dist.,, No. 03-2311, 2004 WL 1873225 (7th Cir. Aug. 20, 2004) (parent
claimed equal protection right to visit daughter’s classroom).

26 No. 5:01-CV-116, 2002 WL 1492205, * 5 (W.D. Mich. Mar. 12, 2002) (citation omitted).

" U.S. DeP’T OF EDUC., NO CHILD LEFT BEHIND: A PARENT’S GUIDE, at 10-11 (2003), available
at http://www.ed.qgov/parents/academic/involve/nclbguide/parentsquide.pdf
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attitude toward education. Given the importance of parental involvement, public
schools encourage and accommodate parental involvement and support of their
child’s education.”® Parents at a typical public school may volunteer in the
classroom, participate in school related organizations, attend events during and
after school, and receive frequent communication from the district.

Even parents who work during the school day have numerous avenues to
become involved in their children’s education. Teachers and administrators are
typically available to parents by email, phone, appointment, or parent-teacher
conferences. School boards typically meet during the evening at least monthly.
Parents may ask to be put on the board’s agenda or may discuss concerns during
the public comment period. Parents who cannot attend school board meetings may
communicate with the entire board or individual board members outside of board
meetings.

In summary, parents do not need physical access to participate actively in
their children’s education. As the court in Mejia stated, “[P]hysical exclusion from
school property does not preclude a parent from communicating with his child’s
teachers or school authorities about issues involving the child, nor does it hinder a

parent’s ability to make informed decisions related to the child’s education because

% ScienceDaily.com, Parental Involvement Strongly Impacts Student Achievement,

http://www.sciencedaily.com/releases/2008/05/080527123852.htm (last visited Jan. 22, 2010).
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there are alternative channels of communication available such as . . . telephone, e-
mail, or notes to the teacher or administrators.”*

C. Whether parents have a constitutional right to access school facilities
should not be conditioned on the reason the district has denied
parents access.

School boards do not routinely deny parents access to school facilities
because, as discussed in Section 1.B.4, districts want parents to be involved in their
children’s education. Parental visits often facilitate such involvement and increase
parents’ feelings of connection to their child’s school. Likewise, school boards
who deny parents access—even for legitimate reasons—are likely to suffer in the
court of public opinion. For example, in one of the first cases alleging a parent’s
constitutional right of access to school premises, a jury awarded a parent
$140,000.%° The school district had the parent arrested after she refused to stop
removing her daughter from reading class daily and teaching her from a different
textbook. While the Sixth Circuit ultimately granted a judgment notwithstanding
the verdict for the school board, the jury verdict speaks for itself.

The cases discussed in Section 1.B.2. illustrate that districts typically have
barred parents from school premises because they have been dangerous, harassing,

or disruptive. It is not difficult to argue in these cases that the district’s ban was

292002 WL 1492205, at *6.
% Frost v. Hawkins County Bd. of Educ., 851 F.3d 822 (6th Cir. 1988).
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reasonable. However, whether parents have a constitutional right of access does
not depend on the reason the district banned a particular parent. That approach
would require federal courts to second guess the judgment of school administrators
that a parent’s behavior is sufficiently disruptive to the educational process to
justify the exclusion. Courts have repeatedly recognized that educational
judgments are not within their expertise and should, in general, be left to school
officials.*

Even if this court decides that parents have a constitutional right to access
school facilities that is somehow conditioned on the reason parents were denied
access, violating a school policy is sufficient reason to deny access.
Noncompliance with any school district policy is a good enough reason to deny a
parent access to school premises, but this is particularly true with respect to
policies designed to protect student safety. As discussed in Section 1.B.1., all
public school districts operate through policy. Administrators manage the day-to-
day operations by implementing policies, and teachers instruct students based on
policies. Similarly, students are expected to comply with school policies and may

be disciplined for failure to do so. Schools simply cannot effectively carry out

%! See, e.g., Mayberry, 2008 WL 5070703, at *4 (“In the educational context, courts—especially
federal ones—are not the appropriate forum for resolving daily conflicts arising from the
operation of school systems.) (citation omitted).
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their educational mission unless their policies are consistently followed by all
members of the school community.
Il. DISTRICTS HAVE A COMPELLING INTERST IN KNOWING

WHETHER A VISITOR IS A REGISTERED SEX OFFENDER AND
USE OF RAPTOR IS NARROWLY TAILORED.

A. Knowing whether a campus visitor is a registered sex offender is a
compelling government interest because students need to be
protected from sex offenders while in school.

Assuming arguendo that parents have a fundamental constitutional right to
access school facilities, a school policy that infringes on that right is nevertheless
constitutional if it is narrowly tailored to meet a compelling state interest.** Given
the significant number of registered sex offenders (RSOs), that some target
children, that RSOs are easily identifiable, and that some districts want to allow
them some limited access to campuses while keeping students safe, schools
officials have a compelling interest in knowing whether a campus visitor is an
RSO. It is only by so knowing that school officials can take the most effective
measures to protect students from known sex offenders.

Given the sizable number of RSOs in every state, schools officials have a
compelling interest in knowing whether a campus visitor is a RSO. As required by

federal law, each state maintains both a sex offender and crimes against children

%2 See Washington v. Glucksberg, 521 U.S. 702, 721 (1997). The Court in Meyer, 262 U.S. at
399-400, and Pierce, 268 U.S. at 535, applied the rational basis test to parental rights claims.
Amici asserts the rational basis test should be applied if the court concludes parents have a
constitutional right of physical access. Regardless, this policy withstands strict scrutiny.
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registry and has a community notification system to publicize the location of
RSOs.** Over 700,000 RSOs were living in the U.S. as of December 2009.* In
11 states the number of RSOs per 100,000 population was 300 or more, while in 19
other states, there were 200 or more RSOs per 100,000 population.*® Based on
numbers alone, all school officials must be prepared for the possibility a RSO will
seek access to campus.

Because some RSOs have committed crimes against children, have worked in
schools, and have high rates of recidivism for sex crimes, districts have a
compelling interest in knowing if an RSO is seeking access to school grounds.
According to a 2003 U.S. Department of Justice (DOJ) study, seven percent of sex
offenses against children are committed by individuals who have previously been
convicted of a sex offense against a child.*® Anecdotal evidence suggests that at

least some RSOs have sought and obtained employment or volunteer positions in

%3 See Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration
Act, 42 U.S.C. § 14071 (2008).

% National Center for Missing & Exploited Children, Map of Registered Sex Offenders in the
United States, http://www.missingkids.com/en_US/documents/sex-offender-map.pdf (last visited
Jan. 7, 2009).

4.

% Denise Zapata & Kevin Crowe, Is Jessica’s Law too Vague to Enforce? Most Local Offenders
too Close to Schools, Parks, SAN DIEGO UNION-TRIBUNE, Nov. 29, 2009. One study found two-
thirds of all prisoners convicted of rape or sexual assault committed their crime against a child.
See Lawrence A Greenfeld, Bureau of Justice Statistics, Child Victimizers: Violent Offenders
and Their Victims iv (Mar. 1996).
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school districts.>” A DOJ study on recidivism of sex offenders found that released
sex offenders were four times more likely to be rearrested for a sex crime
compared to non-sex offenders released from state prisons.®® In short, because
RSOs may be dangerous to children in particular, school districts have a
compelling interest in knowing who they are before they enter a school campus.
Because RSOs are a group of potentially dangerous people whom school
districts can readily identify, districts have a compelling interest in taking
reasonable steps to identify them. Districts cannot identify most people who might
commit sexual crimes against children because very often such persons have no
previous convictions.*® Unfortunately, often these people are school employees
who have much greater opportunity to harm students than visitors. Numerous
school employees, who were not RSOs but may have departed previous positions
amid allegations of sexual abuse unbeknownst to their new employer, have
molested students. In recent years, the media has well-documented the practice of

“passing the trash,” or allowing employees accused of sexual abuse to apply for

37 See Karen Mellen, Sex Offender Drove School Bus, CHICAGO TRIBUNE, Feb. 16, 2005: Aimee
Dolloff, Sex Offender Rides School Bus with Children, BANGOR DAILY NEwS, Feb. 9, 2006, at
Al.

%8 patrick A. Langan, et al. Bureau of Justice Statistics, Recidivism of Sex Offenders Released
from Prison in 1994 1 (Nov. 2003).

% A 1996 study found that nearly a third of inmates who victimized children have no prior
criminal record. Lawrence A. Greenfeld, Bureau of Justice Statistics, Child Victimizers: Violent
Offenders and Their Victims 3 (Mar. 1996).
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jobs in other districts or states without disclosing the allegations.*® Given the
number of potential unidentifiable risks present in the school environment, it is
imperative for administrators to be able to identify individuals who have
committed a prior sex offense so at the very least children are protected from them.

The plaintiffs in this case argue that Lake Travis ISD has no compelling
interest in knowing who is an RSO because the district does not prevent RSOs
from being on campus in all locations and at all times. No visitor access policy can
keep students safe at all times, in all locations, from all people. However, the
perceived shortcomings of this policy do nothing to undermine the fact that by
screening visitors for RSOs school officials can protect students against known sex
offenders and potentially reduce the percentage of children victimized by them
even further.

Particularly for school districts that want to allow RSOs to access campus in
some instances, districts have a compelling interest in knowing who RSOs are so
that district officials can keep students safe while RSOs are on campus. Lake
Travis ISD recognizes that some RSOs—yparticularly sex offender parents— have

legitimate business on school grounds. The district has devised a system of

%0 See, e.g., Caroline Hendrie, ‘Passing the Trash’ by School Districts Frees Sexual Predators to
Hunt Again, EDuc. WEEK, Dec. 9, 1998, at 16; Diana Jean Schemo, Silently Shifting Teachers in
Sex Abuse Cases, N.Y. TIMES, June 18, 2002, at A19; Doe-2 v. McLean County Unit Dist. No. 5
Bd. of Directors, 2010 WL 199625 (7th Cir. Jan. 22, 2010) (finding no Title IX liability for
school district that entered into severance agreement with teacher after receiving complaints of
sexually suggestive conduct toward students; teacher was hired by second school district where
teacher sexually abused students.).
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identifying and escorting RSOs that will keep students safe. Obviously Lake
Travis ISD’s system will not work if it cannot identify RSOs.

A ruling that Lake Travis ISD has no compelling interest in knowing
whether a campus visitor is an RSO will cast doubt on school policies adopted
across the country to protect school children from sex offenders. Although many
states have laws restricting where sex offenders may live, most* do not address
whether and when sex offenders may actually enter school facilities.** In these
states local school boards may formulate sex offender policies.* Many districts
have adopted policies much more restrictive than the policy challenged in this case.
Some require RSOs to seek written permission from the superintendent to be on
school property or to give advance notice before attending an event, even when the

offender is a parent.** At least one school district bans RSOs from entering school

* But see Commonwealth v. Doe, 682 S.E.2d 906 (Va. 2009) (holding court order lifting
statutory ban prohibiting sex offender from entering school violated district’s constitutional
authority to supervise students).

%2 See Karen A. Salvemini, Comment, Sex-Offender Parents: Megan’s Law and Schools’ Legal
Options in Protecting Students Within their Walls, 17 WIDENER L.J. 1031, 1055-56 (2008); D.
Scott Bennett, Sex Offender Registry Laws and School Boards, INQUIRY & ANALYSIS, Feb. 2008,
at 4-6.

3 Often these policies were adopted in response to incidents that occurred in unsecured school
buildings, as in this case. Some schools have formulated policies in light of a parent being a
convicted sex offender. See, e.g., Lisa Mufoz, California School under Fire over Volunteer’s
Sex Record, N.Y. TIMES, Feb. 5, 2007, at A15.

“ See, e.g., Sara Kincaid, Bismarck School Board Refined Policy Regarding Registered Sex
Offenders on School Property, BisMARCK TIMES, Oct. 9, 2001, at 1B; Sheena McFarland,
Proposed Granite Policy Would Limit Sex Offenders’ Access to Schools, SALT LAKE TRIBUNE,
Nov. 26, 2006.
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1. It would be ironic if this court concluded there was no

property at al
compelling interest in knowing whether a campus visitor is a RSO in this case
where RSOs are not banned from campus. Such a ruling would make it more

difficult for districts across the country to maintain current sex offender policies or

to update these policies in response to changing community circumstances.

B. The Raptor system is narrowly tailored because it relies on minimal
information to search national sex offender registries to identify
registered sex offenders.

Lake Travis ISD requests name and date of birth only to identify if a visitor
Is an RSO. The district uses Raptor to search national sex offender registries using
only this information. Raptor’s sole purpose is to create a visitor log and alert
school officials to visitors listed in the sex offender database. Raptor identifies no
one else that the school district might prefer not enter campus for any other reason.
Identification as an RSO does not automatically result in denial of access to school
premises.
Use of minimal information is a narrowly tailored approach to determining if a
visitor is an RSO. Any system—including Raptor—that relies on minimal
information solely to determine if a visitor is an RSO is narrowly tailored. While

the plaintiffs claim that the information the district seeks is “unreasonable,

* Nancy Bowman, Offenders Banned from Schools; Lawrence County in Southern Ohio
Imposed Sex Offender Ban and School Says it Works, DAYTON DAILY NEws, Oct. 15, 2007, at
A7,
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excessive and unnecessary,” as discussed above, the Raptor system requires only
name and date of birth. This information is then used to check against the specific
names in national sex offender registries, not to perform a general criminal
background check. In other districts, similar visitor management policies involve
collecting more extensive personal information, such as address or even
information about a parent’s custodial privileges.® In short, the minimal
information sought by Raptor to identify RSOs indicates it is narrowly tailored.
The Raptor®” system and other Internet-based visitor management programs
have become increasingly common in schools for several reasons. First, such
systems are an effective tool for quickly alerting school officials to RSOs who
arrive as visitors. In 2008, Raptor’s software identified over 1,100 RSOs entering
schools and other institutions.*® Second, schools have chosen the Raptor system in

particular because it checks visitors against national databases and is updated every

% The Teacher-Parent Authorization Security System (T-PASS) can track custodial issues and
send instant messages to parents about when their child was picked up from school. See Fraidy
Reiss, Schools ID Visitors on List of Sex Offenders, ASBURY PARK PRESS, June 24, 2007.

" Raptor’s V-soft system is used by more schools in the U.S. (530 school districts and almost
4,000 schools) than any other visitor management software system. See Raptor Technologies,
Inc., About Us: History, http://www.raptorware.com/history.html (last visited Jan. 11, 2010);
Ralph C. Jensen, Can | Come In? New Access-Control Devices are an Important Addition to the
Sophisticated Work that one Texas School District is Doing to Protect its Students, 35
TECHNOLOGICAL HORIZONS IN EDUCATION JOURNAL S4 (2008).

8.
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few weeks.” Other systems may be updated less frequently or may only check
against state and local sex offender databases.® Finally, computerized visitor
management systems are becoming increasingly common in schools due to DOJ’s
support. DOJ has provided funding to school districts to cover the cost of
acquiring these systems through programs such as the COPS Secure Our Schools
grants that are designed to increase school safety and security.”*

C. No individual remedy should be available to plaintiffs.

1. Making exceptions to the visitor policy for every individual who
objects is overly burdensome and would render the policy ineffective.

School districts need to have a standard visitor entry policy because so many
visitors arrive on campus every day, from delivery persons to parents who are
picking up children. While plaintiffs object to their driver’s license information
being sent over the Internet, other visitors might raise different objections or
propose alternative remedies. Particularly for smaller districts that do not employ a
staff member dedicated solely to screening visitors, making individual
accommodations would be time-consuming and impractical, and could cause the

exceptions to swallow the rule. An RSO, who knows the school district routinely

* Laurel L. Scott, San Angelo Schools Install Visitor Security System, SAN ANGELO STANDARD
TiMES, Dec. 21, 20009.

% See id.

> Press Release, Marietta City Schools, District Safe Schools Partnership with Marietta Police
Yields Grant Valued at $499K (Oct. 12, 2009), available at http://www.marietta-
city.org/newsroom/pressrelease/0910/20091012.php (last viewed Jan. 11, 2009).
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accommodates individual objections to the screening, could avoid detection simply
by raising an objection. The point of the screening system is thereby lost. Given
the limited budgets facing school districts, staff should not have to spend time
determining if a visitor’s objections warrant an exception to the policy and then
modifying the policy to meet each visitor’s preference.

In addition, the numerous occasions where many visitors are invited on
campus at one time justify having a consistent visitor policy to ensure these events
run smoothly and efficiently. In a typical school year most schools host numerous
events during the school day that many visitors attend. On these occasions an
Internet-based system allows school officials quickly and accurately to screen for
RSOs.”? It also allows the school to maintain a complete, centralized record of
visitors in case of an emergency.

2. Plaintiffs” desired alternative would not result in an accurate search
for registered sex offenders and is based on plaintiffs’ unsubstantiated
fears of the Internet.

Lake Travis should not be required to adopt plaintiffs’ proposed individually
tailored remedy of manually screening visitors against a state database because
such a screening process would not accomplish the district’s objectives. Despite

registration requirements, local authorities have had difficulty keeping track of

%2 Such systems allow a school district to standardize visitor procedures across the district. See
Laurel L. Scott, San Angelo Schools Install Visitor Security System, SAN ANGELO STANDARD
TiMES, Dec. 21, 20009.
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RSOs. In 2007 a group of U.S. Marshals began specialized training to find the
nearly 100,000 noncompliant sex offenders, many of whom were literally
missing.”® This is partly the result of each state maintaining its own registry prior
to 2007 when a national sex offender registry was created for the first time and
greater uniformity in state registration requirements was imposed.>* By using
software that accesses all the state and national databases, districts perform the
most thorough check possible and are able to identify RSOs who may have
absconded over state lines.” Similarly, such systems can flag offenders who fail
to register with local authorities as required after moving across state lines or
changing addresses.

The mobility of RSOs is precisely the reason that Internet-based visitor
management systems that search national registries are essential tools to school
districts attempting to screen visitors in a comprehensive manner. Many states
have adopted restrictions on where RSOs may reside that are designed to protect

children. As a result many RSOs struggle to find compliant housing and often live

>3 Press Release, National Center for Missing & Exploited Children, First US Marshals Begin
Specialized Training in Hunt for 100,000 Missing Sex Offenders (Mar. 20, 2007), available at
http://www.missingkids.com/missingkids/serviet/NewsEventServiet?L anguageCountry=en_US
&Pageld=3106.

> See Adam Walsh Child Protection and Safety Act of 2006, 42 U.S.C. § 16901 (2008).

> Raptor’s president stated that ten percent of the offenders identified by the system in 2007-
2008 were absconded from another state. Ralph C. Jensen, Can | Come In? New Access-
Control Devices are an Important Addition to the Sophisticated Work that one Texas School
District is Doing to Protect its Students, 35 TECHNOLOGICAL HORIZONS IN EDUCATION JOURNAL
S4 (2008).
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in violation of residency restrictions, give fake addresses, or simply register under
a “transient” or “homeless” designation because they cannot find housing.”® Given
that an RSO may not be registered in the state or at the address where he or she is
actually living, checking national registries allows districts to identify such RSOs
regardless. Manually checking a state database would not accomplish this same
result.

Finally, districts should not be required to exempt individuals from school
policies and practices that rely on the use of electronic communication or data
systems based on unfounded fears about potential security breaches. Plaintiffs’
assertion that, “no data system is completely secure from attack or compromise” is
correct. However, schools or other governmental entities are not legally required
to use only those systems that are completely fail safe, since no such systems exist.
In today’s world, more transactions, many of them essential to governmental
functions, are moving on to the Internet. The policies implemented in school
districts reflect this reality. Data security and protecting student privacy are issues

that schools must> and do>® address. Companies that design the visitor

% See Jenny Michael, Sex Offenders Struggle to Find Housing, BISMARCK TRIBUNE, Sept. 27,
2009, at 1A.

>" Family Educational Rights and Privacy Act, 73 Fed. Reg. 74,806, 74,843-44, (Dec. 9, 2009)
(to be codified at 34 C.F. R. pt 99) (discussing U.S. Department of Education’s
recommendations for safeguarding student data).

%8 Mark C. Blom, How Safe Is A District’s Information Highway?, INQUIRY & ANALYSIS, Oct.
20009, at 6-7.
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management systems and other electronic data systems used by schools work—
ideally in conjunction with school information technology teams and school
attorneys—to ensure the district’s data security needs are met. For example,
Raptor has multiple data security safeguards in place, including “firewalls,
intrusion prevention systems, host integrity monitoring, [and] port filtering,” that
meet industry standards to protect against unauthorized use or disclosure.*®
CONCLUSION

For the reasons state above, amici respectfully request that this court affirm

the decision of the district court.
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