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INTEREST OF AMICUS

The National School Boards Association (“NSBA”) is a non-profit organization
founded in 1940 that represents 49 state school boards associations and the Board of
Education of the U.S. Virgin Islands. Its mission is to promote excellence and equity
in public education through school board leadership. NSBA member state
associations support over 90,000 school board members who govern approximately
13,800 local school districts serving nearly 50 million public school students. NSBA
strives to promote public education and ensure equal educational access for all
children. Through legal and legislative advocacy, and public awareness programs,
NSBA promotes its members’ interests in ensuring excellent public education and
effective school board governance.

NSBA supports its member state associations’ professional development
programs for school board members, who in turn perform the crucial public function
of leading through development of district policy and guiding school district staff.
Local school boards are an essential and enduring part of the American institution of
representative government. They are the educational policy makers for the public
schools in local communities, which in turn performing a critical public function:
preparing students for individual success and participation in our democracy. State
school boards associations like Appellee Vermont School Boards Association
(“Appellee” or “VSBA”), which are non-profit corporation membership associations,
provide training and resources to support the mission of public education in their

states.



Pursuant to V.R.A.P. 29(a), the parties’ written consent for NSBA’s submission

of this amicus curiae brief is provided in the Appendix.

ARGUMENT

Appellant Christopher McVeigh (“Appellant”) proposes that this Court set a
precedent that would make the Vermont Supreme Court the first state appellate
court in the United States to hold that a private non-profit statewide school boards
association like Appellee is subject to a state’s public records law (hereafter also
“PRA”). Moreover, even in those jurisdictions which have adopted some sort of
functional equivalence approach, there appears to be no reported appellate decision
which has applied this test to a state’s school boards association. As explained further
below, state courts have not found state public records acts to include private non-
profit membership associations without a clear legislative directive to do so. The
purpose of public records act is to make government processes and decision-making
accessible, and therefore accountable, to the people. See, e.g., Marsh-Monsanto v. St.
Thomas-St. John Bd. of Elections, 60 V.1. 41, 53, 2014 WL 465632 (V.I. Super. 2014)
(The purpose of public records acts is to provide citizens with access to the
information on which governmental decisions are made in order to promote
transparency and accountability in the governmental process.); Caldecott v. Superior
Court, 243 Cal.App.4th 212, 218-219 (2015) (“The [California Public Records Act]
embodies a strong policy in favor of disclosure of public records....”); Gautrequx v.
Internal Medicine Educ. Foundation, Inc., 336 S.W.3d 526, 529 (Tenn. 2011) (“The

purpose of the Public Records Act is to promote public oversight of governmental



activities.”). In the case of non-profit school boards associations, this is especially
apparent, as the public function is not the work of the school board associations
themselves, but of the government entity — local school boards, districts, and their
staffs. Absent express statutory language, this Court should not expand the scope of
the Vermont Public Records Act (“PRA”) by judicial action; rather, it should leave
such a policy decision to the Legislature, as some state legislatures have done.
Additionally, the public policy arguments Appellant recites for his position
suggest against release of the communications he seeks, as the records clearly fall
within the deliberative process privilege. The Vermont Legislature has already made
a public policy decision to exempt from the PRA’s disclosure requirements the sort of
information that Mr. McVeigh requests from VSBA, thereby fostering a best practice
in corporate and public governance and, in turn, benefiting the public at large. Thus,
Appellant’s public policy arguments should not persuade the Court to disturb the

Superior Court’s ruling.

I. THIS COURT SHOULD REFRAIN FROM BECOMING THE
FIRST APPELLATE COURT IN THE UNITED STATES TO
FIND A PUBLIC RECORDS STATUTE APPLIES TO A
STATEWIDE SCHOOL BOARDS ASSOCIATION, AND
INSTEAD SHOULD LEAVE THAT POLICY CHOICE TO
THE LEGISLATURE.

A, No State Appellate Court Has Found a Statewide
School Boards Association Subject to the Public
Records Law.

Generally, under state public records laws, education trade associations are
not considered public entities simply because they overlap in subject matter with a

public function like education. Some states specifically incorporate the “functional



equivalency” test, or “public function” test, and many tie public records disclosure
requirements to organizations that are at least partially publicly funded. See, e.g.,
National Association of Counties, Open Records Laws, A State by State Report,

https://www.governmentecmsolutions.com/files/124482256.pdf (December 2010).

Where state public records laws have been interpreted with respect to private non-
profit membership associations of public boards, courts have examined carefully
whether the legislature intended to include such a private body within the law’s
requirements. Courts have found PRAs applicable to private associations only when
the private organizations are performing a governmental or quasi-governmental
function. For instance, in Florida, a state with perhaps the most comprehensive
public records laws in the country,! the statute includes a private entity “acting on
behalf of any public agency,” Fla. Stat. § 119.011(2) (2020), as a public agency subject
to disclosure requirements. This is “to ensure that a public agency cannot avoid
disclosure under the Act by contractually delegating to a private entity that which
otherwise would be an agency responsibility.” B & S Utilities, Inc. v. Baskerville-
Donovan, Inc., 988 So. 2d 17, 18 (Fla. Dist. Ct. App. 2008); see also Stanfield v.
Salvation Army, 695 So.2d 501 (Fla. Dist. Ct. App. 1997) (public access to records
required for a private entity that completely assumed a governmental obligation in
its contract with a county government to provide probationary services.); Putnam
County Humane Soc’y, Inc. v. Woodward, 740 So.2d 1238, 1240 (Fla. Dist. Ct. App.

1999) ‘(private entity’s animal control on behalf of county held to generate public

1 Fla. Stat. § 119.01, et seq. (2020).



records); Prison Health Seruvs., Inc. v. Lakeland Ledger Publ’g Co., 718 So.2d 204, 205
(Fla. Dist. Ct. App. 1998) (private provider of medical services to jail inmates
generated documents deemed public records). Other states have similarly required
a showing that a private entity performs a public function. State ex rel. Oriana House,
Inc. v. Montgomery, 110 Ohio St. 3d 456 (Ohio. 2006) (Private entities are not subject
to the Public Records Act absent a showing by clear and convincing evidence that the
private entity is the functional equivalent of a public office.); Gautreaux, 336 S.W.3d
at 529 (Records of a private entity are subject to the Public Records Act if the nature
of the private entity’s relationship with the government is so extensive that the entity
is the “functional equivalent of a governmental agency.”); Memphis Publ’g Co. v.
Cherokee Children & Family Serus., Inc., 87 S.W.3d 67 (Tenn. 2002) (Private entities
could be subject to the Public Records Act to prevent government agencies from
escaping the requirements of the Act by delegating their duties to private entities.)
But statewide school boards associations could not, and do not, perform the
critical public function that local school boards provide. School boards lead their
communities’ efforts to prepare students to be successful, active participants in our
democracy. The Vermont School Boards Association and its sister associations
throughout the nation advocate for statewide policies that support that vital public

institution — public education — and the school boards that implement it.



B. This Court’s PRA Precedents Indicate it is Up to the
Legislature. not the Court, to Expand the Reach of
the PRA to an Entity Like VSBA.

As in other states, the Vermont PRA is not ambiguous on the subject of
whether VSBA meets the definition of “public agency.” Indeed, Appellant himself
makes no such argument. In the absence of textual ambiguity, this Court should
refrain from broadening the statutory definition of “public agency” in order to
encompass VSBA for what Appellee argues are policy reasons. As this Court has
recently observed in Doyle v. City of Burlington Police Department, 2019 VT 66, § 12,

__Vt. __, 219 A.3d 326:

We note that both parties, as well as the many amici curiae, raise
competing policy concerns regarding their respective positions. These
concerns cannot control our analysis. “Our role is to interpret the law to
give effect to the Legislature’s intent, not to impose our policy
preferences on the public.” McGoff v. Acadia Ins. Co., 2011 VT 102, § 13,
190 Vt. 612, 30 A.3d 680 (mem.); see also Rousso v. State, 170 Wash.2d
70, 239 P.3d 1084, 1095 (2010) (en banc) (“It is the role of the legislature,
not the judiciary, to balance public policy interests and enact law.”).
“[W]le must accord deference to the policy choices made by
the Legislature,” Badgley v. Walton, 2010 VT 68, Y 38, 188 Vt. 367, 10
A.3d 469, and “enforce [the statute] according to its terms,” Richland,
2015 VT 126, § 6, 200 Vt. 401, 132 A.3d 702. See also Sirloin Saloon of
Shelburne, Rutland, & Manchester, Inc. v. Dep't of Emp’t & Training,
151 Vt. 123, 129, 558 A.2d 226, 229-30 (1989) (“[T]he policy issue is for
the Legislature, not this Court, where as here the statute is plain on its
face.”).

Just as in Doyle, policy concerns should not control the analysis here where the

statutory definition of “public agency” is plain on its face.? It is rare for a court to

2 The Superior Court below did not reach the issue of ambiguity because it decided that, even
if the functional equivalence test were applied, VSBA is not subject to the PRA. See Printed
Case at 2 (“the plain language of [the PRA, VSBA] argues, altogether eschews the concept of
functional equivalence. ... That issue only becomes necessary to resolve if in fact applying
the functional equivalence test would subject VSBA to the PRA.”).

6



expand the reach of the statute beyond its clear language without a finding that the
private entity was plainly performing a public function. See Better Govt Ass’n v.
Illinois High Sch. Ass’n, 89 N.E.3d 376, 386 (Ill. 2017) (Association of public and
private high schools was not “subsidiary body” of governmental unit under the state’s
FOIA, emphasizing that the key factors to the analysis are government creation and
control); Breighner v. Michigan High School Athletic Ass’n, Inc. 683 N.W.2d 639, 647
(Mich. 2004) (High school athletic association was not “created by state or local
authority” as required by state public records statute); Texas Ass’n of Appraisal
Districts, Inc. v. Hart, 382 S.W.3d 587, 595 (Tex. App. 2012) (nonprofit corporation
promoting the effective and efficient functioning of appraisal districts was not a
“governmental entity” under the state’s public records law where it created
newsletters, prepared legislative updates, trained appraisers, put on conferences, and
sold books in exchange for membership fees.).

The Vermont Legislature has not expanded the definition of “public agency” to
encompass a private non-profit corporation that may receive membership revenue
from public officials or boards, a choice it arguably could make. In several states, the
legislature has made the policy choice to include certain private entities within the
reach of its public records statute. For instance, Delaware defines “public body” in
its public records law to include:

“unless specifically excluded, any ... association ... council or any other

entity or body ... established by any body established by the General

Assembly of the State, which: (1) Is supported in whole or in part

by any public funds; or (2) Expends or disburses any public funds,

including grants, gifts or other similar disbursals and distributions; or
(3) Is impliedly or specifically charged by any other public




official. body, or agency to advise or to make reports, investigations
or recommendations.”

29 Del. C. § 10002(h) (2020) (emphasis added). Florida defines a public “agency” as:

[

any ... municipal ... unit of government created or established by law
. and any other public or private agency, person, partnership,
corporation, or business entity acting on behalf of any public

agency.”

Fla. Stat. § 119.011(2) (2020) (emphasis added).
Other state statutes tie application of the public records law to criteria such as
specific membership entities, and funding source. Georgia specifies that public

“agency” or “office” includes:

“any association. corporation, or other similar organization which:
(1) has a membership or ownership body composed primarily of
counties, municipal corporations, or school districts of this state or
their officers or any combination thereof; and (2) derives a
substantial portion of its general operating budget from
payments from such political subdivisions.”

0.C.G.A. § 50-18-70 (2020) (emphasis added). Kansas includes in its definition “any

other entity receiving or expending and supported in whole or in part by the

public funds appropriated by the state or by public funds of any political or

taxing subdivision of the state.” K.S.A. § 45-217(f) (2020) (emphasis added). North

Dakota includes: “[o]rganizations or agencies supported in whole or in part by

public funds, or expending public funds... “Public funds” means cash and other

assets with more than minimal value received from the state or anv political

subdivision of the state. N.D.C.C. § 44-04-17.1.13 and 14 (2020) (emphasis added).

The Vermont PRA, on the other hand, narrowly defines “public agency” as “any

agency, board, department, commission, committee, branch, instrumentality, or



authority of the State or ... any political subdivision of the State.” 1 V.S.A. § 317(a)(2).
The legislature did not include private non-profit membership associations whose
members include public school boards in the definition of “public agency,” nor did it
specify that private corporations receiving membership dues from public school
boards meet that definition.

Because any shift in PRA coverage would constitute a policy choice, it is the
Vermont Legislature that should make it.

C. Non-profit and Other Corporations Are Not Subject to the

Public Records Laws Absent Specific Legislative
Directive.

State public records acts generally do not apply to private entities, which have
recognized rights to operate their businesses with appropriate financial oversight
from the state and federal governments, but with their proprietary information
protected. See, e.g., Vermont: 1 V.S.A. § 317(c)(9); Delaware: 29 Del. C. § 10002(1)(2)
(2020) (excluding from the definition of “public record” “[t]Jrade secrets and
commercial or financial information obtained from a person which is of a privileged
or confidential nature”); New Jersey: N.J.S.A. 47:1A-1.1 (2020) (excluding from the
definition of “government records” in the state public records act “trade secrets and
proprietary commercial or financial information obtained from any source.”); see also
Texas Ass’n of Appraisal Districts, Inc. v. Hart, 382 S.W.3d at 594 (adopting an
analytical approach “best suited to effectuate the transparency goals of the [state
public records act] while not over-burdening private entities that happen to provide

goods and services to the government”). Non-profit corporations are already subject



to certain financial disclosures, including IRS Form 990, which shows unrelated
business activities, and documents showing the original purpose of the organization.
States also add disclosure requirements for nonprofits. See, e.g., 11B V.S.A. § 16.20-
22 (Reporting requirements for non-profits). But generally, non-profit corporations’
budget planning documents, confidential deliberative material, executive session
minutes, donor lists, communications, and private information such as board member
addresses and personal health information are not public so that they can preserve
proprietary and confidential member information.

A state legislature would have to make a clear policy choice, codified into
statute, to dictate what records a non-profit corporation must disclose to the public.
Here, there is no compelling reason for the Court to disturb the Vermont Legislature’s
public policy choices not to require private corporations such as VSBA to disclose

communications to the public.

II. INFORMATION OF THE NATURE SOUGHT BY THE
APPELLANT IS EXEMPT UNDER THE POLICY CHOICES
ALREADY MADE BY THE VERMONT LEGISLATURE.

The policy choices already made by the Vermont legislature compel a finding
that the information Appellant seeks from Appellee VSBA is exempt from the PRA’s
coverage. Even if VSBA were a covered “public agency” under the PRA, deliberative
communications are not required to be disclosed.

The Appellant’s proffered reason for an expansion of PRA application to the
VSBA is refuted by policy choices the Legislature has already made. He asks for

communications between VSBA and Vermont statewide associations of education

10



administrators so that he can see “how they decide” to make certain choices.
(Appellant’s brief at 28). While records containing factual information upon which a
public agency relies to make policy-based decisions may be available for inspection
and copying under the PRA, records of recommendations, critical thinking, and
debate amongst public officials are not required to be released under the statute
because the Legislature has chosen to exempt such information from disclosure.
The statute expressly exempts such information from public access under 1

V.S.A. § 317(c)(17):

[R]ecords of interdepartmental and intradepartmental communications

in any county, city, town, village, town school district...to the extent that

they cover other than primarily factual materials and are preliminary to

any determination of policy or action or precede the presentation of the

budget at a meeting held in accordance with 1 V.S.A. § 312.
The purpose of the exemption is to preserve “the necessary ability of local government
officials and their representatives to engage in a full, and frank exchange of views,
and to debate alternative scenarios and hypothetical impacts, before arriving at an
official action or announcement of policy.” Munson Earth Moving Corp. v. City of
South Burlington, No. S0805-08 CnC, slip op. at 8, 2009 WL 8019258 (Vt. Super. Ct.
March 30, 2009) (Pearson, J.) (copy in Appendix) (comparing 317(c)(17) and the
common law deliberative process privilege); see also Professional Nurses Service, Inc.
v. Smith, No. 732-12-04 Wncv, slip op. at 4, 2005 WL 6137459 (Vt. Super. Ct. July 14,

2005) (Katz, J.) (copy in Appendix) (“The Legislature also specifically created an

exception analogous to the deliberative process privilege for political subdivisions of

11



the state, § 317(c)(17).”). This court recently explained the rationale for exclusion of
deliberative communications from coverage under the federal FOIA:

Under federal case law, the deliberative process privilege rests “on the
policy of protecting the ‘decision making processes of government
agencies,” and focus[es] on documents ‘reflecting advisory opinions,
recommendations and deliberations comprising part of a process by
which governmental decisions and policies are formulated.” [Nat’
Labor Relations Bd. v. Sears, Roebuck & Co., 421 U.S. 132, 150, 95 S.Ct.
1504, 44 L.Ed.2d 29 (1975)] (citations omitted and emphasis added).
Federal courts have drawn a distinction between predecisional
communications, which are protected from disclosure under FOIA, and
“communications made after the decision and designed to explain it,
which are not.” (citations omitted).

Predecisional documents are generally viewed “as part of the agency
‘give-and-take’ leading up to a decision, while postdecisional documents
frequently represent the agency's position on an issue, or explain such a
position, and thus may constitute the ‘working law’ of an agency.” New
England Coal. for Energy Efficiency [v. Office of the Governor, 164 Vt.
337, 341, 670 A.2d 815, 817 (1995)] (quotations omitted). The federal
courts reason that “the quality of agency decisions is maintained by
protecting the ingredients of the decisionmaking process from
disclosure,” while “communications that follow the decision, explaining
or implementing it, do not raise the same concerns for candor and frank
discussion.” Id. (quotation omitted).

Rueger v. Natural Resources Bd., 2012 VT 33, 19 14-15, 191 Vt. 429, 49 A.3d 112.
Application of the exemption does not depend on deliberative processes resulting in
an actual decision or action. Professional Nurses Service, slip op. at 6 (“It is the nature
of the governmental process at work, not its result, that matters.”); see also N.L.R.B.
v. Sears, Roebuck & Co., 421 U.S. 132, 151, 95 S.Ct. 1504, 1517, 44 L.Ed.2d 29, n. 18
(1975) (deliberative process privilege does not depend on an actual decision being
made or action being taken because “[a]agencies are, and properly should be, engaged

in a continuing process of examining their policies; this process will generate

12



memoranda containing recommendations which do not ripen into agency decisions;
and the lower courts should be wary of interfering with this process.”).

Given that the Legislature has not included statewide trade associations
composed of representatives of political subdivisions within the current definition of
“public agency,” it is not surprising that the precise contours of the Act itself and
criteria of § 317(c)(17) may not precisely “fit” a private corporation like VSBA. To the
extent the Court might determine VSBA is subject to the PRA despite the
incongruence between the organization’s make-up and the statute’s definition of
“public agency,” logic would dictate that 1 V.S.A. § 317(c)(17) would apply.

Common law deliberative process privilege is another basis for exemption
which may fit VSBA if it were subjected to the PRA, and 1 V.S.A. § 317(c)(4) would
render exempt the information Appellant argues ought to be accessible to the public.
See Munson, slip op. at 8 (“§ 317(c)(4), by its plain language, leaves the deliberative
process privilege available, and fully applicable to the public records of
municipalities”). Although a public agency may face additional burdens in
establishing a common law privilege, see, e.g., Professional Nurses Service, slip op. at
5 (“the deliberative process privilege is qualified”), it is highly likely that the sort of
information the Appellant seeks from VSBA under the PRA would indeed largely be
privileged.

The Appellant’s argument invokes public policy considerations, but statutory
exemptions are at least as strong an indication of the public policy as determined by

the Vermont Legislature. As Judge Katz observed in Professional Nurses Service:

13



Acknowledging that the Act strongly favors open government, we note

that there are no fewer than 35 specific statutory exceptions to public

access, of which common law privileges are a part of but one. Though

we construe the exceptions strictly in favor of access, Springfield

Terminal Railway Co. v. Agency of Transp., 174 Vt. 341, 345 (2002), still,

the implied suggestion that the Act makes all or nearly all public records

accessible is more rhetoric than reality. The Act and how we apply it

reveal a tension with which we should struggle: between openness at

one end, and privacy and effective governance at the other.
Professional Nurses Seruice, slip op. at 4. The Legislature has made the policy choice
that, for the sake of good governance, information like that sought by the Appellant
— email communications within private non-profit associations representing
education boards and officials — should not be accessible to the public. Appellant’s
public policy arguments therefore do not compel the outcome he seeks.

Conclusion

For the reasons discussed above and in the Vermont School Boards
Association’s brief, amicus curiae National School Boards Association respectfully
requests that this Court affirm the Superior Court’s decision that the Vermont Public

Record Act does not apply.

DATED at Burlington, Vermont, this 27tk day of January 2021.

O

’M-I Klesch, Esq. (ERN: 2043) Francisco M. Negrén, Jr.
ZEL, PAGE & FLETCHER, P.C. Chief Legal Officer

171 Battery Street, P.O. Box 1507 NATIONAL SCHOOL
Burlington, VT 05402-1507 BOARDS ASSOCIATION
Telephone: (802) 660-2555 1680 Duke Street, Floor 2
E-mail: jklesch@firmspf.com Alexandria, VA 22314

Telephone: (703) 838-6710
E-mail: fnegron@nsba.org
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STATEOFEVERMONT  CHITTENDEN- SUPERIOR{é miw—i}—#—i A9t —
CHITTENDEN COUNTY, SS. DOCKET NO. 80805 -08 Ci ety

MUNSON EARTH MOVING CORP.

CITY OF SOUTH BURLINGTON

: QQ,,‘ f | o DECISION AND ENTRY ORDEB

Thls 1s an. actlon brought by Plamtlff Muns0n Earth Movmg Corp: i s S
(“Munson”) pursuant to the Vermont Pubic:Records-Act, 1 V.S.A. § 316 et: seq o
seeking disclosure of certain records and documeénts withheld by the Defendant
City of South Burlmgton relatmg 10 the muilti-year:reconstruction:of: Kennedy ‘L
Drive. Munson was the successful bidder-and eventual general contractoron: :
that pro;ect By motlon for summary judgment(filed September 9; 2008), :
Munson argues theére'are io materially disputed questions of fact; that:itis .
entitled to judgment on all issues as a matter of law, and that _]udgment shou]d be
entered in its favor requiring disclosure of all.requested documents ‘niot
heretofore released by the.City. : The City opposes: ‘Munson’s:application; but has e
not cross-moved for summary-judgment in its own'right.: Oral-argument-was . -
heard by the court on: November. 24, 2008: Due'to the: press of other: busmess, ,
‘the length;, argumentatlve tone and complexity of the parties’ filings;* and other EaRE
scheduling issues given.the sheer volume of'cases pending.in the Chittenden i1 .. -
Superior; Court, the court has taken-up:the: pendmg motlon as expedltlomly-'as 1s o
reasonably possible:-See:1.V: S A. § 319(b) Biooo o

tr Thls case has alr dy grown into 1ts 3rd ﬁle fo]der w1th well over 6 of paper (includmg the
subject documents submitted by the City for in camera review). - The briefs are somewhat more
difficult, and thus tqok what longer to read tha I; because either snie has taken.a

have beet representmg their clients for niany years ,

negotiation, constriction’fnariagement, and how dispited paymen ssues, ‘only tenids to pmve the

old adage abouit faml.banty breeding contempt: One might hope thi¢ fiew ethicsand

professmnahsm CLE requlrements will help ameliorate such instincts; and lead to:a more.civil :

' 'able breach of contract/ payment suit- _waltlng in the
dis

resolution’ mechamsm) uider ‘Munson’s contact with the-City; the court hesitates L
deﬁmtlve statement because the entu'e contract is not before the couﬁ and at pomt is -not an L

1, e g Judtclal , _atch Inc_ State of Vermont 2005 VT 108 'ﬂs 31-32 179 Vt 214; 227—28 _
(Dooley, J. eoncurrmg) (thy e Act and Legislature, have yet.to "eome 1o grips with a record request ;-

of this magmtude in d cost that [must] be expended to litigate claims of , .. .. ...
privilegé and othér public : adcess exerptions;” especially wlien “a complex judgment, affected bya
number of factors, must be made on each record.”) Munson is no stranger to litigation, and even

now has at least 2 other suits pending in this court which have required substantial time and - -

- attention, including pending summaryjudgmert-motions:-See-Munson-Earth-Moving' Gorp—v == =m
Barr & Barr, Inc., et al.,: Dkt. # §0693-06 CnC (7 file folders with almost 2 feet of paper ﬁled

already); Poquette v, Munson Earth Movmg Corp s’ Dkt # 50503—07 CnC B

)
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In 2005 Munson had the wmmng b1d and entered into a contract with the o
City to rebuild Kennedy Drive, at an initial contract price of approximately $8.5 -
million. ;Most of the funds, however, would come from the federal government
(81.08%), with'8.92% from the State of Vermont (by and through its Agency of
: Transportation, or “VTrans"), and 10% “local participation,” or funds from the
; City.” Accordihgly, an extensive Cooperative Agreement was‘enterad into
" between VTrans and the City, with the City having primary “responsibility” for
and-ultimate. ownershlp of the project, but VTrans retaining critical oversight and
supervising authority, in particular With regard to the: ‘expenditure of all State and.
federal funds, and the right to control essential design paramieters and other
specifications.for'the: pro_;éct ‘The:Cooperative Agreément requlred gévetal” N
amendments and:revisions; by the time of the 6t Amendment:in Jine 2005,’the B
estimated:cost of the projecthad ballooned'to $11; 307,000"? As is well- '
locally, there were substantial:delays.in finishing the ;
be substantial, and:continuing disputes’between';
whether the reconstruction of Kénnedy Drive is §
whether whati as'been cornpleted fully meets al nt

which has: obwously dogged thlS matter .éver since; See fn 8% above Althou hiio -+ "'
precise: number was nsdmed; at argument counsel intimated that:the amouits at
issue, and im dlspute between the City:and' Munson regarding the project: rioy

exceed $1.million; As of the date hereof; it is alsounclear (andniot relevant in® any
event) whether Munson has formally commeniced the riécessary claim:: ¢ -
proceedings to litigate recovery of any of the withheld payments, and/or R
addmonal payments for unrelmbursed costs a]legedly ineusredby M

who worked on, and were involved in the Kennedy Drive prOJect and all¢ ‘f.those
people Had constant, and: continuing: communications with all of the othi S
engineersand adwsors assigned to the project ' in writitig, by e—mall_ at; o )
meetmgs at_the b site, etc., Of_cgurSe, both the, ity and VTrans \lso e ,ch had

1As. d1scussed below, :Munson:has: ah'eady obtamed substannal dlsclosure, and release of many— e
pertinent documents and records from VTrans under the Public Records Act: This e-ma!l among i
many others, is apparently one wh!ch the City had thhheld from Munson.’

2
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—their gwn-staff employees- workmg on'the prowct*aswell‘aelegal“c‘tmnsel for‘botn
the. State andthe Clty4 SR R D o

,On January 8 2008 counsel for\Munson sent the Clty a pubhc records P
disclosure request for.“{ylour complete file on the above-referenced project;”ize. '

* “Kennedy Drive Reconstruction, NH-121-1(1)."~Although the remaindér of the.. i~
1/8/08 letter went into.some fiirther-detail as to déscription of the documents-
‘and records requested the snnple, and. comprehenswe request for. essentlal yet
every record the €ity:had in its possession or control regarding the project, in: -
whatever form or-format; 'wasthern; and has remained the operative public.-
records requést. 5 . The City’s production-of records and decuments alreddy = . *
existing, in, or previously, reduced to-written or tangible form proceeded:apace; -
not within the strict statutory deadlines, but sufficiently quickly that those items
are not the principal subject of this suit, except as disciissed: below regardmg?. b
specific claims by the city-as to pnv11ege or. statutory exemptlon P %

~ However, with regard to e-mails and other records generated or

maintained primarily;-or only.in electronic format, the City’s efforts to obtair,
review, and then disclosé those records was' substantlally extended ovet the next
7 months; with:the- Clty’s -disclosure not completed until August18; 2008;6 by :
delivery.of fa CD. contammg approx1mate1y 3000'¢-mails and-other electromc
correspondence: ... . related to:the Kénnedy Drive project;” accompanled bya~
letter obviously prepared by counsel; but signed by Bruce Hoar; Directorof
Public Worksfor.the City. Hoar had been the City's:principal point person ot the
project:since: ‘the beginning.: That:8/18/08 letterasserted four general categones
of exemption under the Act, without specifying, or describing the nurnber-or
volume of documents withheld; and certainly riot indentifying each-withheld" .
record specifically.. The four geheral grounds ¢ited for:withholding records were
attorney—chent prmlege, a “deliberative process pnvxlege’ » docuinents relating to

contract negotiation,” and documents contammg “personal information. 7

i The State prmcrpally
Deputy AG assrgned to
Fletcher, ‘and 3 attorneys from 1 SRR i

5. An almost identical records request was sent to V'I‘rans on 1/ 25/08. As noted the State has-*
already disclosed a substantial portion (if not almost all) of its files, including e-mails and other
electronically maintained records. It is the eourt’s. understandmg that no-similar records
disclosure case under the Act is pending againét the State; at 1east as of last November 2008,
$The parties hotly dispute whether this delay was afﬁrmanvely “agreed to” by Munson, or . .
whether Munson-more reahstlcally jiist™ acqulesced to"” and “aécommiodated™ a- delay the' Clty
essentially: presented as:a faitaccompliin dny event: As noted; altholigh'the City has notitself <
formally moved for summary judgment; the court could still grant siich relief against Manson if .-
the court determlned the City was entltled to Judgment as a matter of law VRCP:56(c)(3)- Dast: -
sentence]. In'that posture, and since it is ultimately the City’s ‘burden to estabhsh any claimed
exemptions from disclosure, and that it otherwise complied with the Act, the court would, and
thus does assume.this “fact”in the light niost favorable to Munson, i.e., Munson did:not fully <~
agreeto any.such: extensxon(s), and did not permanently.waive:its rlghts to insist o ti
- compliance with the statutory réquirements; or the consequences of non—comphance e

7 Any such claim of non-disclosure based on allegedly applicable exeniptions mustbe mmally .

asserted w1thm 2 days, or 1f a delay is.claimed because of “unusual circumstdnces” 1o’ mofe than' -
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——Meatiwhile;- Plalntlfﬁhad already filedthis-action-onJune 165 2008—beforc, s
and without takirig any arguably available appeal from the 8/18/08 letter-to the’: -
South Burlington City Council, the designated “head of agency” for purposes of

all public record requests to the City.. Pursiant tothe €City’s motion; Bruce Hoar o
was almost immediately dismissed as:an individial named Défendant: P
Subsequent filings and - memoranda on Plaintiff’s inotion for summary jus gment' .
replete with numerous attachments, now.seem to-indicate that with respect to thez"f E
disputed: e-malls andiother.electronically stored records; the contioversy has = :
been substantially narrowed. - —primarily due to the disclosures made by V'I‘rans
in response to the: ‘companion request to itunder the:Act; so that Munson fiow:
has many of the documents desplte the Clty‘ s mthholdmg of them and that a

& As most recently descrlbed by Munson, and: essentla]l confirmed:
indices and documents filed:by the City for in.carnera. rewew, the dlsputed
records are as follows o
(A) 38 remammg e-malls alleged]y protected by attorney-chen privi
+have’been reduced to 17 which: Plaintiff still has-not obtained.. -~
(B) 479, ‘e-mails'supposedly protected bya “deliberative process”;
or-express statutory: exemptlon, havébeen reduced:to:82:which- Munson
has not already obtained copies; of those, 20 appearto ‘have been copied
VTrans, but the State apparently.did not:disclose them in its production:
¥ ;(C) 9 remalmng .e-malls or: other electromc records allegedlyl exempted o

: ,ays total) 1 8§ 7 );

‘resolve whether ihe. Clty’s notlce,-; “certification” to invoke the io-day- extensxon was fully

-compliant; because the maximum ie-day window was: nlearlytxeeedtdin anyevent; "

® Munson’s opposition to such-a seentingly benign request indicated that this case; and the larger
contmumg dnspute betwegn the partxes is-about more than just the legal issues ralsed -
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V.S.A. §318(c)(1)7 The City: argues stch an appealis mandatory, and
Jurlsdrctlonal :and there is nio “final,” appealable determination until such an
appeal is pursued and:decidéd. As. noted here the Clty Councﬂ is the desrgnated
“head of agency for these purposes s

The statutory reglme i thls regard is qulte clear and puts the burden o
compliance atall times; and for all purposes on the governmental entity fromi i 1
whom public records are requested: “Any person making a request 10 ary agency ' ¢
for records . . . shall be deemed to have exhausted the person’s administrative
remedies w1th respect to edch request if the agencyfails to comply within the’
apphcab]e tire limits 2. .- A'failtire by the:agency to comply with: any of the. tlme W
limit provrsrons Wy shall be deemed tobe afinal dérial of the request of vecords
by the agency.” 1 VSiAL 8§ 318()(1); ()(2): “Minson’s: request for records, to the ‘
extent not: completely honored by the City-within the'statutory timeframe, . 25
becamé ripé for suit undeér 1 V:S.A. §'319(a) on the isth day‘aftertherequest; and
no furthér action-at the “City- leve sor adrnmlstratwe appeal to the C1ty Councrl

this pro_]ect from the get-go) Wwas somehow hota legally effectlve €SPo;

by “thé agency” and/c ot “eustodian of [the] ‘public recordfs]™ and that such a
respotise could only come ultlmately from'thé’ City’ Councll "This assertion makes-
no sense; is-iiconsistent with'the express ‘Statiitory Janiguage; and would lead:to
absurd results. Séctions 318(b) and (€)(2) cleat] thake'a distinetion between “thi
agency” as a whole and the day-to-day ‘etistodian of 5 I‘Subhc record[s];” and'the' -
“head of the agency” to which any administrative appeal would go; what the
des1gnated front-line employee does; or does no6t-do with régard to the fequest
initially; is obviotisly effective and sufficient iito itself to tiigger: available rights
under the'Act. ‘And; failire t6 disclose within the statutory titne 1imits is self- ‘.
tnggerrng as’toavallablh \ 'of court actton, wrthout more, regardless whethc it =

pr1n01ples of the A. The 8/18/ 08 letter wa obvrously,

the Clty’s eou ns .el (who.-are hlred by, and take d1réctron frorh-the Clty Counc1l),

(H) At - Although Munson

somewhat grudgmgly accepts the premise that documents and records whichare
..confidential in accordance with estabhshedcommonlaw prmcl_ples suchasthe . -
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City’s “inadvertent.disclosure” of such documerits when the City. included .-

numerous partlmpants on the project in the loop for:such-e-mails or: documents,
when the City then made its initial, wholesale release of the hard-copy, or paper:.: .-

records, some of which included docitments arguably subject to the privilege; and
that these unintentional disclosures then vitiated, and waived the, prmlege asto

all such documents, even those the Clty was more careful to shleld from
inadvertent release; L mer e

The é':‘ver—-rldmg standardo hese ~cases has been often repeated .the publlc

entity has the continiiing, and ultimate burden to. establlsh that any withheld .
records fall squarely within one; or:more of the express statutory exemptions «
under-§ 317(c); and all such exemptions must be narrowly.construed in favor.q
disclosure, and against: ‘nen-disclosure;; See, €.., Sawyer-u, Spauldmg, 2008.T,
63, 1:8; Wesco, Inc;:v:Sorrell; 2004 VT.102, 0-11,177. V¢ 287,201; 1 V.S A,
319(a). Here each’ of the persons:receiving: the disputed attorney-client: e-malll
(and, sometrmes, attached documents) were:key employees; of the various.-:::
consulting/engineering firms hired by the City and the State to monitor,
adminjster, and manage this: multi-million dollar.construction project: Each of
these employees had an: on—gomg,,and notjust: superﬁclal
relationship to,.and involvement with the project:. They v were included in the e, .
mail loop,.or ‘st d because their advice. and put was. deemed tobe materla] o
to the formnlati ( oL P
either,-orboth. VTrans an
These e-mail strings also. cluded erther, or both
Viall; or an attorney from the C1ty s outsrde law ﬁl‘m =

interest? 'aspect of the attorney-chent privilege; wheré commumcatwns among 3
all g toward a:mutual. obJectlve of the chent and:are .|

functlons of counsel,
protects communications to epresen ot the clie

Baisley v, Missisquoi | ,,emeteryAssn- 167.Vt. 473, (1998), See also; e.g.; ni
States p. Schwlmmer, 892 F.2d 237, 243.(2™ Cir. 1989),,cert'- demed -502.1J:S:

narrow. scope anc pphcatr f the:privileg
be wholly inappropriate to:this: type of comp]ex pubhc‘ constructlon pro_]ect and
would frustrate legitim. pubhc objectwes in necessary;: and effectlve;(and
competent)-gutside oversight of the general contract

available by the U.S. Congress for “fast track” pubhc construction | projécts,
probably one of the last thmgs a court should do is recogmze that contractors can,

‘ Kllhngton Lid, ¢ Lash, 157Vt 628, 64 °47,(199
19 The court declineés to Timit the “conimon interest” extension of the attomey—client prmlege just
to those situations involving joint defense pacts, or consideration of purely “legal” issues. _
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through the-Public-Records-Act; Touhnely force-the-disclosure-of confidential

-

here has met its burden to establlsh these communications were. genergl V-

—

communications-among thevarious public entities directly. spendmg that .money, - -
their lawyers, and the key representatlves of the consulting/ engmeenng firms:. - ;.
necessarily hired to supervise, implement, and manage: these projects. The Clty —

protected by attorney—chent prmlege, and thus arguably exempt under §
317(c) (@) | B SR

W1thm the 4 corners of thlS pubhc records aceess: case under 1 V S A. §
319(a); the court need not; and dees not- address, or resolve the full import of the
“inadvertent disclosure”- doctrme, and its potent1a1 impact here insofarasthe - ... :
City’s initial:disclosire of paper 1 récords may have: included prmleged records
To the extent that Munson has already obtained copres “of public records or .
documents which'might otherwise be- subJect to a claim of attorney-chent
privilege, there is no furtherjusticiable “case or controversy”:for compelled

release-under the:Act: Nor, does this ¢ourt have any authority pursuantto, § 319

to 1mpose any restrictions:on:Munson’s. subsequent ise of those. documents, or to L

order “ reverse dlsgorgemen ! of- any such records, as: the Clty seems to argue R ,

However, to the extent that Plamtlff further fargues that any such o
unintentional release of pr1v11eged records automatically voids any. claim.of -,
confidentiality as to all temaining similarly-situated documents, this court. .. - - ;..
understands that atleastthat most drastic application of the madvertent S
disclosure” principle is not incorporated into the. requlred analysxs ;under: the Act.
That is; our Court appears:to have said that disclosure, or exemption, is'to be .
principally determined by applying substantive legal: prmclples to the nature, and
character of the dscuments themselves, in light of the express statutory -
exemptions under§. 317(c); and ot necessarily by the conduct: of; pubhc ofﬁcxals
attempting to comply with the Act’s procedural requirements: i Cf,, s
Investiments;’supra, v 5, 178’ Vit:-at 59i;1d., 2006 WL 5868424 (Dkt: #:2005- . g
403) (noni-precédential 3-Justice: declsmn, after remand) (non-comphance thh
disclosure deadlinés:did not waive-attorney-client-privilege; merits.of which st111
needed to be resolved. by court under-§ 319). ‘Accordingly, the:City’s clalm to :

-attorney—chent protectlon for the 17 documents stlll dlsputed ‘has been i

o (III)"“Dellberatlve Process anﬂeg Flrst the court re_]ects Plamhff’ s -
assertion there is'mo such: thing as'an estabhshed, recogmzed “deliberative -
process prmlege” at common lawv- : ‘he Leglslature 5 express recogmtxon that one

" Whether the dmsputed documents are infact protected by the privilege. reqmres n camera
review, the results of which are discussed tielow. See 232511 Investments, 2005 VT 59. .

12 This‘couit alss rejects: thie contention that'the City’s non-compliance with the statutory .
disclosure deadlines wa$ a blankeét waiver of its right to clairn any/all arguably’ apphcable
pmnleges, and exemptions. The Act represents a corisidered balance between two sometimes
cotipeting public policies; and legitinmate pubilic iniferests. T eontroversy with a private business
-entity, the public’s substantial riglits shoiild not be automatlcally compromlsed because 1ts pubhc
servants made procedural mistakes: ;. o a0 e oo _
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front dis¢lostire “records of interdepartmental: And intradepartmental. -

existsis clearly stated;-and-thus" bmdmg;m its-2006-amendment-to1-V- S—AT§———*—'“—:-~"'"-—'—“ —--

317(c)(4), declaring that “the common law deliberative: process privilege” does. -
not apply to, and'is niot an exemptlon for récords of “the general assembly and
the executive brarich agencies of the'state of Vermont:” Second; the-court also

‘rejects Munson’s ad horiinenn attack-on the Benningten Superior Court's::

decision in Bethel'v: Bennington:School:District, et al:; Dkt. #,403-10-07 Wncv

(July 24, 2008) (Howard, J.). Bethelis thorough, well-reasoned and persuasnve, B
and cites ample authority for the proposition that such a privilege has been

sufficiently; and previously recognized by mary courts ds:a-matter of cominon’

law. Finally, Béethel explams why the 2006 amendment to:§ 317(7(:)(4), byits: plam

language, leaves the deliberative procéss privilege-ayailable; and fully. apphcable LE

to the pubhc rec0rds of municipalities such as the Clty of South Bur]mgton, G

What Bethel does not address ' per aps because 1t was not argued there, lsbi
the City's contention that the’ dehberatlve process ‘privilege-is essentially; -
equivalent with the express ‘éxémption provided at-§ 317(c)(17); the: ]atter shlelds

communications ..’ to the extent’ they cover other. than primarily factual e
materials and are prehmlnary to any determination of policy or action . . . ” To

be sure, the common law privilége, and the'statutory. exemptlon appear to serve
many of the same substantive considerations; ‘namelythe necessary.- ability of - -+
local government officials and their representatlves to enigage in:a full; and frank‘ SR
exchange of views; drid to debate alternative scenarios.and hypothetlcal 1mpacts .
before arriving at an official action or-announcement of policy.- Of ; e.g.;: ~ v !
Killington, Ltd. vy Lash; supra, 153 Vt:at: 636-37 (same pohcxes under]ymg
recognized common law executlve- “rlvxlege ) ) '

CAE least two rguable d.lfferences are that (a) the common 1aw pnvﬂege
may préseiita stiffer burden for the public entity to: establishin a: given case, e
Judicial watéh; sipra, 2085-VT. 108,130,170 Vt: at 227:(Dogley, J- concurnqg) ol
(privilege claim Mmust be supported by affidavit asto-each particular.document); : - -
and (b) the ¢common law deliberative: process: prmlege, like executive:privilege, 1
only a*“qualified” privilegé which may be overcome in certain:circumstanees,  ;
such as a demonstiated “néed” for the:documents which: outwezghs the agency’s
interest in confidentiality. -See, e.g., Kzllmgton, Ltd. v. Lash SUPTA;; 153 Vt, at.
638-40; City of Colorado Springs v. White, 967 P.2d 1042, 1054, (Colo. 1998) 13
Thirdly, the express: exemption under § 317(c _(»;_ may arguably:be broader than
the common law'privilege, because the statute applies not only to.records:: - - .. Fris
concerning thie formulation of more general. policies; but also-to. non—factual
communications whlch are prellmmary to any declsmn to take some
unspecified ‘ actlon el oy

. t approach
as pertams to the cu- T AR

Kt Here Munson does not contend that the records mist be dlsclosed to “shed: hght on govemmentf E

‘ mlsconduct » City of € Coldrado Springs v. Wh:te, 967 P.2d 1042, 1054 (Colo:1998):
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' exemptmns rehed on by the City, as'to* céntract negotxatxon" dociments, § 317(c)(15); and

communi@ﬁons, mu_stmmly“ﬁt‘}iéﬂéﬁberatiﬁwomspnwlege“for
it to have any efﬁcacy glven the multiple actors;:many fromoutsides ... -, oy
consultmg/ engineeérinig firms; who were legmmately invelvedin preliminary. .., .* , -
discussions about, and cons1derat10n of various “actionfs]”to be taken affectmg

the Kennedy Driveprojéct; The:courtieed not resolve'this: tensionshere, or -
definitively ‘decide whe 3'17(0)(17) essentlally restatesithe:deliberative ; :
process privilege; because'the recordsistill at issue under this heading; would
qualify (or not) for protectlon under either approach (i.e., common-law prmlege
vs. § 317((:)(17)) "Sé fr The Clty has met 1ts burden to estabhsh :

protected by eithera de ibe ’ove process pﬁyllege, arid thus arguably eb{eir;bf
under § 317(c)(4 d/or diréctly under 83 (c)(17) 4.

5t oeess pnvﬂege is only a-qualified. prmlege, that o
and could be supersede__d if Munson:were to .. :!

oalinon v ﬁ‘ice of the Governor, 164 Vt 337, 339

} ite, 'isupra, 967 P.2d at 1051, 1054; Bethel.

ngly; "?revnewmg Speclﬁc ‘documents ;- -

) they are inifact pre-declsmnal” T
ve, reflectin rimatily advice and:opinion-rather-than .«

g 'bse rvati ’ne, such that dlsclosure would produce a.:

The requestor s “need” for thé records mcludes not only thelr 1mportance .
to the requestor, but also whether they could be obtained from another, or

: t¢6. Thiis; 'although theimotivation behind a: pubhc records request
berg v, Murnane; 159:Vt. 431,437 (1992);:any. . b :
xemptlo' {'based tipon the deliberative process. privilege: ;
'cept ackinto the:¢ase: Here; as;noted;:Munson

sist it in pursiiing at: least an- admmlstratwe b

A1

tt it 267 "’f 82 documen- ! sﬁn w1thhe1d by the, Clty based
ecau fang is'éxpressly barred from claimingthe.« .. "

rocess” pt ,vﬂege'under 8 317(0)(4) Of the twenty records: RIS
i n } *'would seem that Munson’ “néed” for those 1tems

dlspute about at least the overall scope, or applicability of the other two. .

documents “relatinig to personal [or] friédical ;. facts! concermng any: mdividua] '§ 317(0)(7) -

. “Thus the court will address those documents on]y in the in camera reviéw section below.. - :..".ii: o
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V() below, the: court w111 strlve to apply i
generic faghion, Ieavmg open to Munsoi
at some later-date; in-a different context
supra. Plaintiff's showingiin this case; hos
pnvﬂege, and thus, xcept as noted below,

“public record” or“public.document whichs, T consist:
recorded mformat10n regardless ¢ ysical for or characteri: ,tlcs, ’
o) _ness”1VSA §317(b)

002) (f

party to that cormunicat
not actually exist: in.some

g What the City has resisted;and s 1
records notin‘the:dctual possession ¢ of the Cxty, but.whic
legal control.over; must ‘e prodiiced. . In other.

over w‘hether the City-. has facquired-in; ath
i rds) of @

s Furthermore, itigalss oW unc]ear, ngen Plai , S )
pre-2005 documents: and records are also stlII at sue, and have pever ‘bee '_ triey

or disclosed by:the Gity-ar all, -
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discussed in Pait VI below= iswhethei the documents-submitted-forin-camera-
review do quallfy for statutory exemptlon, or are pr1v11eged as dlscussed above

Relymg on Ajﬁlzated Const Trades v Reglonal Jatl & Correctwnal
Va. 6 E.2d 7), the City argues that actual

Tuable papers, and documents produced
t;‘shall becorne the property of the! Mumclpahty The et
llow access to all data, EDM and valuable papers at.

I'Shlp clausetf e tab i hes that the Clty d1d “acqun'e these items

ally concedes that “ownership” equates
Records:Act ~ and trumps anyruleto . -

'case 17 But what does “all -

Given the overall context, the purpose of the consultmg agreement(s), and ;
the apparent mtent of the parties as reflected in other provisions used in the
as'a Seemsto this couit that the terms can bé rendered non-
ambiguous if the subJect ‘phrase'is construedtto ‘miean, and encompassall : -
substantive, and “primarily factual” records; documents, and.other tangible ..
thmgs created, or supphed by M¢F-J or L&D which were used, or intended to be
) ersnght lmplementatl" , o'management of the project:-
ntract betweeir the Clty and Munson In other words ltems such

stract clanse wluch purportedly refet o{the same
terials “Instruients of Professional: Service: _;The source,: however, 'ls not

easily 1dent1ﬁab1e from the Cny‘s pleadmgs .and attachments, .and so.
or that the broad

11
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as desxgn prﬁs*aﬂd“spemﬁcatlons;m
concerning: or'discussing any:“prifiig
for assessmg Munson’s compliance
papers and necessary “data” Whlch

[13

not appear to be cor
consulting agreement(s). This dlst:m‘_' ,

actual practice; but; -again, th ‘Clty assert
disclosed all'items’ fr m N d:
Apart fromdnvitingy :
_every single item or:
volummous ﬁles th

tgted there B ‘_
i The court s. oonclusmns, applymg the general prmclples articulated above,

77,as does Munson 8 reconﬁgured mdex, but Munson'most recently
argues it-was.82;:Munson-also says “all.but 20" are no. longer exempt (the | -
C eview of Plalntlff‘s own\versmn of this lxst does sh 0 tich { 7 )

s If thls wéke primary 11 i
given the broad s¢ope of
McF-J or L&D by way of’ﬂ%lm& i di
“being used strategically for* pre—sult” dlscovery
limitations: ‘inkierent in the stractiire of the Act. |

hand; 3t must be noted that if this wére traditional'distovery .

powers under Rule 26 to itself manage the discovéry,at
balance demonstrated need vs, unreasonable burden

S i
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---—documents-listed-in-the‘index-are-atleast 1n1t1ally, or~arguably proteeted~ e
by the “dehberatlve process prmlege 19 : _

The six’ (6) records (e, e-mall "strmgs”) whlch do not appear to ﬁt
the requlrements of the prmlege, ot § 317(c)(4), because they:do.not. .
reflect any truly substantive, non-factual, or policy d1scuss10n prlOI‘ to
some further decision-making; act1v1ty, are as follows o
B B 12/11/07, Hoar to: D1P1etro . o
- a./8/14/07, Hoar to: D1P1etro
B X 3/15/07, Hoar to Plumb
- 47 4116]07, Hoar to Lambert e
' 5:6/13/06, Hoar to Rowe P e
TG, 3/ 14/07; Hodgson to Garant o : ‘
These records must be dis¢losed by: Defendant w1thm ten (10) days of the
date’of thls ordér.Also, the City must disclose:its copies of the documents.
“in‘this growip identified by Munso as no longer being prmleged because
VTrans (or its consultants) were included in thé communication circle;
although the City is technically correct that the State’s non-prlvﬂeged
‘status nd' it §'317(c)(4) cannot affect its own separate privilége, it-would
. “exalt form over Substance, and be cofitrary’ to'the essential pohcles of:the .
E _ Plaintiff to'go back to VTrans and: file another requést for. the
very same do énts. ' On thé other hand; because these. documents do - -
* ‘not gatisfy thé deliberative process prlvﬂege they most likely" prov1de httle
if any actual substance concerningthe underlymg pdyment claims. ;7

(c) “Personal Information” Exemption: This exemptlon, under § 317(c)(7),

is to be narrowly construed to “apply only to documents that reveal
“intimate details of a person’s life.”- Ktz v, Soitth Burlington’ School
‘District; 2009 VT'6, 17 & fii. 2' (Jan 20; 2009), citing-Trombley v:- s
Bellows Falls Union HLS: Dist. No: 27,160 Vt. 101,110 (1993).. "The court’
review of these withheld documents reveals that nioné-of thém pass that - -
demanding test. Several discuss vacation or other scheduling issues; a
couple ‘téfer in only the’ most general terms to the mere fact of unspeclﬁed
out-patient stirgery for'one of the VTrans’ engineers; ¢ andthe rest refer -
generally to the replacement of “Peté,” the resideént e engineer ‘originally . -
assigned to the project, a fact already well-kniown. Thié City'has not met 1ts
burden with respect to exemption of these materials, and they shall be
_ released {fen (10) days after,entry of this order. Agam, however; it must be
‘stressed that these documents prov1de absolutely 1o substant]ve or useful

'mformatlon s

o broadly a”Txhed to'a “commnion ihterest” group; supra): 10/30/06; :Allenr to-Rowe; Eustace; Hoar,—"—----

¥ The followmg wotild also; or alternatwely be protected by the attorney-client privilege (as -

10/16/07, Allen to Flétcher, Hoar; 8/28/06, Danforth to Allen, etal.; 9/18/07, Hoar to’ Allen, et

al.; and 4/18/07, Allen to Eustace etal.
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records‘and doctiiments to.assure full compliance with the court's de rmmatxon,

——(d)-£C et Hon® iments. The court has reviewed all 4.of
these e-mail strmgs " and they all involve communications prefatory to
negotlatlon of contract modifications (i.e., “change orders”) to the primary
construction agreement Between the city and Munson They are. therefore
exempt from dlsclosure under § 317(c)(15) G

(VI) “New ‘ A ;
issue is apparently, or essentlally the same as that addressed in Part IV above,
i.e., whether the City must be compelled to produce. under the Public Records Act
additional e-mails and other “internal” documents and materials of McF-J and
L&D beyond those already disclosed. In that sense, it is not really atypical
“motion to compel” in the sense usually filed under VRCP:37,but rathéran
application to the court on the merits of whether: the. Clty has failed to produce
records covered by the:Act./The:court’s reaction is‘also essentially the same; all
substantive contract-managerient records; communications and documents ‘
must be disclosed:(as well as.all non-exempt ltems and: materials which the. Clty
has in fact physmally acqmred D: :

; Accordmgly, the C1ty shall undertake another review of McF-J and L&D'

releasé any additional-non-exempt items:which are covered by,th
herein, and file with:the-court an-additiona) index.of any. Stl]l-W]thheI ‘
L&D records which:(A):were. actually or. legally acqulred ‘but (B) the Clty t:lalms
an exemption;-ail within. 30 days hereof;.- i s B Bl

part and demed in part cons1stent w1th the above rulmgs ds
documents 1dent1ﬁed in: Parts V(b) and (c) above shall be released:;by th; ' ty_

is granted in pai‘t and denied in part, corismtent with the bo"e

2/27/09)> " h

rulings inParts IV:and VI. Defendant_shall ﬁle any further *
within 30 days of the date hereo

3 Defendant s motlon to. contmue sealing of 'the records submitt _for in
camera review20.is granted in part and denied in part, consistent h'.the
above rulings in Parts V(b) and (c). All records which the court ha s found ¢
exempt under the Act shall be retained in the file for further review or

» Plamtxff‘s partlal opposmon to thls application is yet another example of the heightened

adversarial approach taken here. Munson’s positions on the merits of whether the dlsputed
records should be exempt under the:Act; rajse:entirely legitimate issues; but to argue against. the

-~need to-preserve-the- conﬁdenuahty of those reeprds-onee-the court-has. resolved: thosé.issues. m_.; i

favor of continued exemption, is to misconstrue the separate pnncaples apphcable to access to

.court.records.
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dings 5slneeessa—ry,—but—sha—l-l-not—bepublicly—avai-labler;as;t-he-veny—,pﬁ.npose

f !

T

—

. of the exemptions from disclosure under the Act would be defeated by the
necessity to file them with the court to allow it to undertake in camera review.
VRACR 7(a); In Re Sealed Documnents, 172 Vt. 152, 161-65 (2001) .

1 H

IT IS SO ORDERED, at Burlington, Vermont, this 30th __ day of March,
20_0_9,; T

» Presiding J udé

p z
Dennis R. Pearson

S O
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cILED

STATE OF \/'ERMONE\\3 0 qn LN a0\ SUPERIOR COURT
Washington County, ss.: QURT Docket No.732-12-04 Wnev
WEQS&%‘%%F caMTY

PROFESSIONAL NURSES SERVICE, INC,,
V.

CHARLES SMITH
ENTRY

This is a public records access case, filed after the Vermont
Department of Aging and Disabilities—and the Secretary of the Agency of
Huinan Services on appeal—partially denied an access to public records
request by Plaintiff Professional Nurse Service, Inc.

Plaintiff made an extensive public records request to the Department
believing that the requested documents might aid its application for a
“certificate of need” with the Commissioner of Banking, Insurance,
Securities, and Health Care. The Department provided access to all
requested documents but two: each is a two-sided single-page
memorandum from Patrick Flood, Commissioner of the Department, to
Charles Smith, Secretary of the Agency. Claiming that each memorandum
consists of frank, deliberative policy discussion, the State denied access to
these documents citing the executive and the deliberative process
privileges.

The Access to Public Records Act, 1 V.S.A. §§ 315-320, explicitly
incorporates common law privileges, id. § 317(c)(4). A privilege
recognized under § 317(c)(4) may justify the denial of access to a requested
public record. Vermont first recognized the doctrine of executive privilege
in Killington, Ltd. v. Lash, 153 Vt. 628, 636-37 (1990). The Lash Court



made clear that, while the term “executive’ has been used broadly by some
courts to refer to privileges extending beyond the actual “chief executive,”
in Vermont, for purposes of the privilege, “executive” means “governor.”
See id. at 632 n.3; see also New England Coalition v. Office of Governor,
164 Vt. 337, 340-42 (1995) (distinguishing executive privilege from the
more broadly applicable deliberative process privilege and FOIA exception
5). Because the disputed memoranda in this case are unrelated to the
governor, we agree with Plaintiff that the executive privilege, as recognized
in Vermont, does not apply.

The State maintains, however, that the deliberative process privilege,
which is similar to the executive privilege but applies to communications
between government officials other than the governor, applies to these
documents and should be recognized under 1 V.S.A. § 317(c)(4). The
Vermont Supreme Court has never addressed the recognition of the
deliberative process privilege.

Generally, the deliberative process privilege allows the government
(other than the chief executive) to withhold from public access information
of an advisory or deliberative nature that relates to the governmental
decision or policy-making process. In re Sealed Case, 121 F.3d 729, 737
(D.C. Cir. 1997); see generally Russell L. Weaver and James T.R. Jones,
The Deliberative Process Privilege, 54 Mo. L. Rev. 279 (1989) (discussing
substantive and procedural requirements of the privilege). The privilege’s
ultimate purpose ““is to prevent injury to the quality of agency decisions’
by allowing government officials freedom to debate alternative approaches
in private.” In re Sealed Case, 121 F.3d at 737 (quoting NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 151 (1975)). It was first adopted overtly by
a federal court in Kaiser Aluminum & Chemical Corp. v. United States, 157
F.Supp. 939 (Ct. Cl. 1958), but its common law roots long predate that
case. For a detailed discussion of the common law origins and evolution of
the doctrine, see Gerald Wetlaufer, An Obj ection to the General
Deliberative Privilege, 65 Ind. L.J. 845, 856-82 (1990). Since Kaiser, “the
question of whether there ought to be a privilege has received only the most
perfunctory and stylized attention. All the serious energies of the [federal]



courts have, instead, gone into the development of rules related to the
application of the privilege.” Wetlaufer, supra, at 875.

Though varying state laws have made state treatment of the privilege
less consistent than federal treatment, numerous state courts have
recognized it. See City of Colorado Springs v. White, 967 P.2d 1042, 1049
(Colo. 1998) (collecting cases). We are persuaded that the Vermont
Supreme Court would recognize the privilege as well—not to venerate the
privilege’s position in the common law but because its role in the effective
administration of government is crucial. See generally id. (exhaustively
analyzing and then recognizing the privilege in Colorado). We recall here
that 1 V.S.A. § 317(c)(4) calls upon us to evaluate—and thus participate
in—the common law, the evolving body of law derived from judicial
decisions.

The common law . . . is inarticulate until it is expressed in a
judgment . ... Where the common law governs, the judge, in
what is now the forgotten past, decided the case in accordance
with morality and custom and later judges follow[] his
decision. They [do] not do so by construing the words of his
judgment. They look[] for the reason which had made him
decide the case the way he did, the ratio descendi . . . .[,] the
principle of the case.

Patrick Devlin, The Judge 177 (1979)); see also Hay v. Medical Ctr. Hosp.,
145 Vt. 533, 542 (1985) (“It is the role of this Court to adapt the common
law to the changing needs and conditions of the people of this state . . . .”).
Even if the privileges are not.coextensive, the governmental need for the
deliberative process privilege—and the corresponding public benefit—is
just as compelling as that for the executive privilege. “As objectionable as
the image is of government conducted in secrecy’s darkened chambers, it is
hard to imagine a government functioning with no opportunity for private
exchange among its ministers, with no moments of speculation,
venturesome alternatives, or retractable words.” Killington, Ltd., 153 Vt. at
637. This guiding insight, which motivates Vermont’s executive privilege



cases, applies with equal vigor to the more widely applicable deliberative
process privilege.

Plaintiff opposes the recognition of the privilege, arguing that it
would eviscerate the Access to Public Records Act and its strong open-
government policy: the government, presumably, would render the Act
hollow by always claiming the privilege. Acknowledging that the Act
strongly favors open government, we note that there are no fewer than 35
specific statutory exceptions to public access, of which common law
privileges are a part of but one. Though we construe the exceptions strictly
in favor of access, Springfield Terminal Railway Co. v. Agency of Transp.,
174 Vt. 341, 345 (2002), still, the implied suggestion that the Act makes all
or nearly all public records accessible is more rhetoric than reality. The Act
and how we apply it reveal a tension with which we should struggle:
between openness at one end, and privacy and effective govemance at the
other. We do not by recognizing the privilege add a new exception that
will swallow the rule; we merely apply recognized law as part of an
exception that the Legislature itself specifically created: 1 V.S.A. §
317(c)(4).

The Legislature also specifically created an exception analogous to
the deliberative process privilege for political subdivisions of the state, §
317(c)(17), exempting from access “records of interdepartmental and
intradepartmental communications in any . . . political subdivision of the
state to the extent that they cover other than primarily factual materials and
are preliminary to any determination of policy . . ..” Interpreting the Act to
exempt such information when it arises in the smaller and more intimate
political subdivisions of the state, where policy consideration is far more
likely to be oral, but not when it arises in the larger agencies of the state,
where written communication is far more likely to occur, would be
irrational. See Rowell v. Tunbridge, 118 Vt. 23, 27-28 (1953) (irrational
statutory interpretations should be avoided where possible).

Plaintiff’s argument in opposition to the privilege, however, is really
more about its breadth—the extent to which it should be limited and how it



should be applied—than whether it should be recognized. The privilege
does not apply where its purposes are not served. White, 967 P.2d at 1051.
The government has the initial burden of showing that the requested
information genuinely is part of a predecisional and deliberative process.
Id. at 1053. Even where it applies, like the executive privilege, Killington,
Ltd., 153 Vt. at 637, the deliberative process privilege is qualified, White,
967 P.2d at 1051. A party seeking the information may overcome the
privilege with a sufficient showing of need. The exception does not risk
swallowing the rule.

We turn then to the facts of this case. The State has discharged its
initial burden by submitting a Vaughn index, which describes the two
requested documents, and affidavits from both the author and recipient of
the memoranda. Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973); see
generally Weaver & Jones, supra, at 300-12 (describing the Vaughn index
and affidavit requirements). These submissions reveal that each short
memorandum was written by Commissioner Flood, a subordinate, to
provide frank opinions and advice exclusively to Secretary Smith, his
superior, directly relating to the Secretary’s contemplations on the general
topic of Vermont’s home health system, and, at least in part, on the more
specific topic of a certificate of need, policy matters plainly within the
scope of the roles of the Commissioner and the Secretary.

While the State’s Vaughn index is not particularly detailed, it is
sufficient in the circumstances of this case. The general subject matter of
the memoranda is advisory (deliberative) in nature, and was provided to the
Secretary for his use in contemplating matters of policy. Both the
Commissioner and the Secretary treated the memoranda as a confidential
predecisional policy discussion. As the memoranda may relate to
Plaintiff’s application for a certificate of need before BISHCA, we note that
the Secretary eventually made a specific “decision,” which appears in a
letter—to which Plaintiff has access—from Secretary Smith to BISHCA
Commissioner Crowley. See Defendant’s Motion for Summary Judgment
at 9 (filed Jan. 31, 2005). The Vaughn index does not more specifically
detail the decisions the Secretary was considering when he received the



memoranda, but an internal policy discussion need not even ripen into a
specific decision for the privilege to apply. See White, 967 P.2d at 1051
n.8. It is the nature of the governmental process at work, not its result, that
matters. We reject Plaintiff’s claim that the accompanying affidavits are
not based on the personal knowledge of the affiants. The affidavits are
signed by the Commissioner and Secretary, the author and recipient,
respectively, of the memoranda, after all.

We see no reason in these circumstances to review the memoranda
in camera, or to order the State to supplement the index. See 1 V.S.A.§
319(a) (the court may, but is not required, to do in camera review). We
conclude that the State has shown that the deliberative process privilege
supports its decision to deny access to the two requested memoranda.

Plaintiff argues that it has a need for the documents that outweighs
the State’s interest in maintaining their confidentiality, namely, that they
may contain some information that could in some way aid its certificate of
need application. That bare allegation alone, however, is not a sufficient
showing of need. Plaintiff does not explain why knowing the
Commissioner’s advice—the options the Secretary entertained (the
memoranda)—is important, particularly considering that it knows the
option (the letter) that the Secretary later chose. Ordinarily, it is the
“postdecisional” information, the chosen alternative, that “the public has a
strong interest in” as that becomes the “‘working law’ of the agency.”
White, 967 P.2d at 1051 (quoting Sears, 421 U.S. at 152). Nor does
Plaintiff attempt any showing of governmental wrongdoing or improper
motives that might suggest an inappropriate application of the privilege.

The State’s motion for summary judgment is granted. The State’s
motion to dismiss is denied as moot. Plaintiff’s motion for summary
judgment is denied.

Dated at Montpelier, Vermont, % /{/ ., 2005.







